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In this article, we will try to evaluate the 
current developments regarding cookies, 
explicit consent in the use of cookies and 
examples in practice within the scope 
of the Law on the Protection of Personal 
Data No. 6698 (“Law”).

Firstly, it should be noted that the coo-
kies that appear every time when we visit 
websites are called the small information 
files that are stored in internet browsers 
by websites are called cookies. Cookies 
appear every time when we visit websites. 
Thanks to cookies in HTTP communicati-
on, the server can remember the actions 
and information of the users during their 
past visits, and can keep all the informa-
tion of the user up-to-date by combining 
the actions and information of the user 
on other websites visited with the same 
web browser. In addition, cookies are also 
used to save the personal preferences of 
users. While the data obtained through 
cookies and some types of cookies can be 
used to store information such as langua-
ge preference or location of website visi-
tors. Cookies may also be save the perso-
nal data such as IP address, user name, 
unique identifier or e-mail address.
The issues explained above may bring to 
our mind the question of what data condi-
tions might be applicable for the proces-
sing of personal data via cookies within 
the scope of the Law.
In this regard, personal data can be pro-
cessed with the explicit consent of the 
data owner in Article 5 of the Law on the 
Protection Of Personal Data, which regu-
lates the processing conditions of perso-
nal data, the data processing conditions 
that constitute an exception to this rule 
are listed. It should be noted that in ter-
ms of sensitive personal data, “The pro-
cessing conditions of sensitive personal 
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data” in Article 6 of the Code will come 
to the fore. Within the scope of the re-
levant article, it may be possible to pro-
cess such data through cookies without 
the explicit consent of the data owner in 
extremely limited situations.
Explicit consent; defined as “Consent on 
a certain subject, based on information 
and expressed with free will” in the Code. 
Explicit consent within the framework 
means that the person gives his/her con-
sent to the processing of his/her data, 
voluntarily or upon request from the ot-
her party. Another importance of explicit 
consent is that it guides the data proces-
sor about the action to be taken. In this 
sense, explicit consent must include the 
“positive statement of will” of the person. 
Within the scope of the definition of exp-

licit consent in Article 3 of the Code, the-
re are 3 elements of explicit consent:
- Relating to a specific subject,
- Consent is based on information,
- Disclosure of free will.
To take explicit consent of the user about 
notice of controllers, the most common 
method is, “the use of cookies on the 
website” to provide clarification text and 
mostly to provide the relevant people 
with links where they can access the en-
tire cookie policy according to the Code.
Although less, it is seen that some data 
controllers allow visitors to approve the 
use of cookies with “Accept” and “Go to 
Settings” redirects. As a result of the re-
search we have done, the most frequent-
ly encountered cookie texts on websites 
are as follows.

In general, it is seen that warnings and 
clarification texts are made with the wor-
ds “this site uses cookies” or similar exp-
ressions, and that the visitors can reach 
the cookie policies by clicking the link in 
the same text.

So, how can controller direct users to ac-
cess websites to give explicit consent?
1- Nudging Method: With Directing. It 
means gently guiding the person to do 
something. (For example, painting the 
“accept” button, which is frequently seen 
on websites, and directing people to click 
on that button.)

2- Dark Patterns Method: It means di-
recting the user/related person to give 
explicit consent, mostly with subliminal 
techniques.
3- It can be in the form of technical de-
sign or in the form of obtaining consent 
through consent fatigue by directing the 
user to click many buttons.
4- With an active verb: It means accep-
ting the cookie policy along with accep-
ting the website.
In practice, the relations between the 
controller and the data processor, espe-
cially those who do not have an IT unit or 
do not have their own servers, and those 
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who outsource the IT service, may also 
be responsible for the companies that 
provide that service.

As a matter of fact, it will be possible to 
examine who has the obligation to give 
the form of explicit consent by the Bo-
ard. Again, in this context, reviewing the 
data processing agreements of the web-
site, controllers will help prevent future 
problems. It is clear that companies pro-
viding design services and data analysis 
services should also take the cookie poli-
cy seriously within the scope of The Law 
On The Protection Of Personal Data and 
develop it especially when the European 
market is taken into account.

In the light of the above, the Evaluation 
of the Subject on the “Amazon Decision”, 
which is one of the important judgement 
of the Personal Data Protection Board:
The Personal Data Protection Board (“Bo-
ard”) made evaluations regarding co-
okies in its Decision dated 27/02/2020 
and numbered 2020/173 on Amazon 
Turkey Perakende Hizmetleri Limited Şir-
keti (“Amazon”), and it is the one of the 
crucial adjudgement in this context. 
In the Amazon judgement, in sum, the 
Board has determined, that although the 
personal data of the website visitors are 
processed through cookies from the mo-
ment they enter the website of Amazon, 
the website visitors are not informed 
about the use of cookies on the website 
and even explicit consent is not obtained 
in terms of certain types of cookies. In 
this context, with the aforementioned 
decision, the Board announced that co-
okies are a personal data processing ac-
tivity within the meaning of The Law On 
The Protection Of Personal Data, that the 
relevant persons should be informed and 
that the explicit consent of the relevant 
visitors should be obtained for the coo-
kies that do not have a reason for pro-
cessing other than explicit consent.

According to the evaluations made by the 
officials of the Personal Data Protection 
Authority, the expectation of the Autho-
rity is that all data controllers who use 
cookies must first fulfill their obligation of 
disclosure. In addition, the explicit con-
sent of the data subject must be obtai-
ned in a demonstrable manner before the 
data is processed through cookies, such 
as advertising/marketing cookies, where 
the personal data processing condition is 
determined to be explicit consent.
The processing of advertising/marketing 
cookies issued by the Board and therefo-
re cookies used for statistical and analy-
sis purposes should be subject to explicit 
consent. In fact, the use of functional co-
okies that individualize the site content 
for users may be subject to the explicit 
consent.

CONCLUSION:

Data controllers must comply with the 
requirements of the Code on how to ob-
tain explicit consent about cookies on 
websites. In other words, before explicit 
consent a clarification text must be pub-
lished by data controllers. Explicit con-
sent must be given freely based on an 
active behavior, and must be a prerequi-
site for providing a service. 


