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BASYAZI

nerji kavraminin hayatimizin ayrilmaz bir

pargast oldugu gercegi yadsinamaz. Hat-

ta kiiresel boyutta artik savaglarin bile “ener-

ji savaslar1” olarak adlandirilmasinin nedeni,

toplumlar i¢in enerjinin vazgecilmez bir refah
kaynagi olmasindan kaynaklanmaktadir. Bununla birlikte
enerjiye duyulan ihtiyacin her gecen giin artmast dogrul-
tusunda, erjinin tiretimi, dagitimi, tedariki, depolanmast,
iletilmesi, nihai tiiketiciye ulagtirilmas: faaliyetlerinin art-
mast da kaginilmazdir.

Faaliyetlerin bu boyutta yogunlasmasi ve toplumsal olarak
oneminin artmasi kargisinda, sz iikonusu faaliyetlerin
diizenlenmesi ve kamu yararini gozetecek bir diizenleme
sisteminin devlet eli ile kurulmasi da elzem olmustur. Bu
kapsamda tilkemizde, diger iilkelerde oldugu gibi, enerjinin
tiiketicilere rekabet ortami igerisinde en avantajli sekilde
ulagtirilmasini saglamak sosyal devlet eli ile gerceklestir-
ilmesi tigereken bir gorev sayilmigtir.

Petrol ve petrol iirtinleri 20. Yiizyilin en 6nemli enerji kay-

nagi olarak insanlarin giinliik ihtiyaglarinin bir pargasi olmugtur. Tiirkiye'de enerji mevzuati kapsaminda
kurulmus ve isletilmekte olan akaryakit istasyonlari ise petroliin ve LPG’nin tiiketiciyle bulugma noktasidir.
Bu misyon geregi olduk¢a dnemli bir gorev ifa eden akaryakit istasyonu isleticileri, ayn1 zamanda bir¢ok
yiikiimliiliik altindadir. Enerji Piyasast Diizenleme Kurumu tarafindan regiile edilen piyasada Petrol Piya-
sast mevzuati ve LPG Piyasast Mevzuati akaryakit bayilerinin hak ve yiikiimliiliiklerini belirleyen 6ncelikli
mevzuattir. Ayni zamanda tehlikeli sinifta sayilan iiriinlerin satist ile igtigal eden akaryakit istasyonu igleticil-
eri, is giivenligi ve gevresel mevzuat ile de baglidir. Bunlara ilave olarak igveren olarak Is Hukuku mevzuati,
titketiciye yonelik sorumluluklari kapsaminda Tiiketicinin Korunmast Hakkindaki Kanun ve bunun alt
mevzuatt ile bir ticaret sirketi olarak Ticaret Kanunu, Borglar Kanunu, ve saymakla bitmeyecek mevzuat ile

yakindan ilgilidir.

Elektrik piyasasi iiretim, tedarik, dagitim, iletim gibi ana faaliyetleri yiiriiten piyasa oyunculari ile her gegen
giin gelisimini siirdiirmekte, yenilenebilir enerji alaninda hizla artan gelismelere paralel olarak da adeta
tilkelerin yeni hedef haline gelmistir. Kullanicilara tiikettikleri enerjinin yenilenebilir enerji kaynaklarindan
elde edilen elektrik olarak sunulmasi imkani sunan “menge garantisi” ise yakin zamanda hayatimiza girecek
olup, yenilenebilir enerji motivasyonunu artiracak bagka bir gelisme olarak kargimiza ¢ikacakeir. Bununla
birlikte elekerikli araglarin sayisinin hizla artmasi, elekerikli araglarin tiretiminin ve tegvik edilmesine paralel
olarak depolama ve sarj siirelerine iligkin teknolojik geligmeler de takip edilmesi gii¢ bir hizda ilerlemektedir.



Dogalgaz piyasast, diger ii¢ piyasaya gdre serbestlesme adimlarini tamamlayamamig olsa da LNG alanin-
daki gelismeler ve Tiirkiye’nin bir dogalgaz ticaret merkezi olma yolunda attig1 adimlarla belirgin sekilde
odak noktasinda olmaya devam etmektedir. Ozellikle Dogu Akdeniz'de varlig saptanan ve adeta iilkelerin
¢ikarma yapmasina neden olan dogalgaz rezervlerinden Tiirkiye’'nin de kendine diigen pay1 alma gabalar:
ve buna paralel olarak arama gemilerimizin Akdeniz'de gérevde olmasi da bu yondeki umutlarimizi artir-
maktadir. Hepsinden &te, gevreci ve temiz bir enerji kaynagi olmasi ile Avrupa Birligi tarafindan da dnce-
likle desteklenen LNG veya CNGli ara¢ yogunlugunun, iilkemizde de artmasi beklenmektedir. Bu yénde
ongorii ile hareket eden sirketlerin Avrupada olusturulmus “yesil yol” olarak adlandirilan rotalara CNG veya
LNG istasyonlarini konumlandirmasi da beklenen bir geligmedir.

Enerji Hukuku kavraminin, farkli bir uzmanlik ve hukuk dali olarak ortaya ¢ikmasinda siiphesiz bu etkenleri
sayabiliriz. Bunlarla birlikte enerji hukuku, tiim enerji sektdrlerinin 6zellikle 21. Yiizyilin baslangicindan
itibaren temini ve dagitimi bagta olmak iizere tiim alanlartyla 6zel sektdre agilmasi, ayni zamanda sektdr
oyuncularinin diizenleyici kurum tarafindan denetlenmeye baglamas ile birlikte daha da 6nem kazanmugtir.
Bu farkli kimligi ile “enerji hukuku” ve enerji piyasalarinda aktif olan sirketlerin ihtiyaclari konularinda uz-
man hukukeu ihtiyacini da artirmigtar.

Kendilerine has dinamikleri ile adeta yagayan bu dort piyasanin, hayatimizin pargast olmasi ve birbiriyle il-
iskisi de dikkate alindiginda, siirekli kendini giincelleyen mevzuata ve emsal yargi kararlarina uyum saglan-
mast i¢in bu yeni hukuk dalinin 6nemi her gegen daha iyi anlagilmaktadir.

Sayin Law & Consulting olarak, Enerji Hukuku alanindaki giincel gelismeleri derleyecegimiz ve iig ayda bir
dijital ortamda her ilgilinin erigimine sunacagimiz dergimizde, ayrica sektdre yon veren lider ve yoneticiler
ile yapacagimiz soylesilere de yer verecegiz. Ilk sayimizda da Uluslararasi Enerji Ajansi Icra Direkeorii Sayin
Fatih Birol ile baglamanin hakli gururunu yastyoruz. Bir kez daha Sayin Fatih Birol’a tesekkiirlerimizi ilet-
mek istiyoruz.

Saygilarimizla,
Sayin Law & Consulting
Av. Murat Sayin



EDITORIAL

he fact that energy term is an inseparable part

of our lives is undeniable. In fact, even global

wars are now called as “energy wars” and the

reason of that, energy is an essential source

of welfare for societies. Nevertheless, in line
with the increasing need for energy every day, it is inevita-
ble that the activities of the production, distribution, supply,
storage, transmission and transmission of energy to the final
consumer shall increase.

In the face of the intensification of these activities and the
increase in social importance, it was essential to organize
these activities and to establish a system of regulation that
would take care of the public interest by the state hand. In
this context, in our country, as in other countries, ensuring
that energy is delivered to consumers in the most advan-
tageous way in a competitive environment is considered a
duty to be performed by the hands of the social state.

Petrol and petrol products, as the most important energy
source of the 20th century, have become part of people’s

daily needs. Fuel stations established and operated within the scope of energy legislation in Turkey are the
meeting point of petrol and LPG with consumer. Fuel station operators, which perform a very important task
in accordance with this mission, are also under many obligations. In the market regulated by Energy Market
Regulatory Authority, Petrol Market legislation and LPG Market Legislation are the primary regulations that
determine the rights and obligations of fuel stations. At the same time, fuel station operators engaged in the
sale of products that considered dangerous is also engaged by Work Safety and environmental legislation. In
addition to this, as an employer, it is closely related to Labour Laws, Law on the Protection of the Consumer
and its underlying responsibilities within the scope of consumer regulations and as a trading company, it is
closely related to Commercial Law, Law on Obligations and countless legislations.

The Electricity Market continues its development day by day with the market players that perform the main
activities such as production, supply, distribution, and transmission, and has become the new target of the
countries in parallel with the rapidly increasing developments in the field of renewable energy. The “guaran-
tee of origin”, which offers users the opportunity to present the energy they consume as electricity obtained
from renewable energy sources, will soon come into our lives and will come across as another development
that will increase the motivation for renewable energy. However, in parallel with the rapid increase in the
number of electric vehicles, in parallel with the production and promotion of electric vehicles, technological
advances in storage and charging times are also progressing at a pace that is difhcult to follow.

Natural gas market, although it has not completed the liberalization steps compared to the other three mar-
kets, it remains in significant focus with the developments in the LNG feld and Turkey’s steps towards



becoming a natural gas Trade Center. In particular, Turkey’s efforts to obtain its share of the natural gas
reserves, which have been detected its presence in the Eastern Mediterranean and which have caused coun-
tries to make landing, and the fact that our search vessels are on duty in the Mediterranean also increase our
hopes in this direction. Above all, the density of LNG or CNG vehicles, which are primarily supported by
the European Union because it is an environmental and clean energy source, is also expected increase in our
country. It is also expected from the companies that are acting with foresight in this direction, to position
CNG or LNG stations on routes called “green route” which is created in Europe.

We can undoubtedly count these factors in the emergence of the concept of energy law as a different specialty
and branch of law. Along with these, energy law the opening up of all energy sectors to the private sector
with all their fields, especially the supply and distribution which has gained even more importance since the
beginning of the 21st Century as well as with the beginning of the supervision of the sector players by the
regulatory authority. With this different identity, “energy law” and the needs of companies active in the en-
ergy markets has increased the need for legal expert.

The importance of this new branch of law in order to adapt to the constantly updating legislation and prec-
edent judicial decisions is better understood when it is taken into account that these living and vibrant four
markets are part of our lives and their relationship with each other.

As Sayin Law & Consulting, in our magazine, we will compile current developments in the field of Energy
Law and provide access to every relevant person on a digital platform we will also include interviews with
leaders and managers whom are leading the sector. In our first issue, we are proud to initiate with Interna-

tional Energy Agency Executive Director Mr. Fatih Birol. Once again, we would like to express our thanks
to Mr. Fatih Birol.

Kind Regards,
Sayin Law & Consulting
Atty. Murat Sayin



DR. FATIH BIROL ILE
ENERJI SEKTORU
HAKKINDA SOYLESI

agskani oldugunuz Uluslararas1 Enerji

Ajansnmin  (UEA)  diinya  enerji
piyasalarindaki roliinii anlatabilir misiniz?
Kurum olarak hedefleriniz ve misyonunuz
nedir? Tiitkiye ile ne gibi is birlikleri
icerisindesiniz? EPDK ile ortak projeleriniz
var midir?

Bildiginiz tizere UEA petrol arz giivenligini
saglamak {izere 1974 yilinda kuruldu fakat
bu misyon zaman icinde elektrik, gaz ve
yenilenebilir enerji kaynaklarini da kapsayarak
genisledi. UEA bugiin elektrik arz giivenligi,
enerjiye erisim, iklim degisikligi ve enerji
verimliligi gibi bir¢ok konuya odaklanan ve bu
konularda yol gésteren kiiresel enerji otoritesi
hiiviyetine biirtinmiistiir. 2015 yilinda UEA’ya
bagkan olduktan sonra gelismekte olan iilkelere
kapilart agma politikast ile o zaman 29 olan
tilke sayist su an 38’ ¢ikti. 30 iilke UEA iiyesi
iken geri kalan 8 iilke 6zel ortaklik statiisiinde
olan iilkelerdir (Cin, Hindistan, Giiney Afrika,
Brezilya vs.) UEA’ya katilan son iiye olarak
Meksika olurken, Sili ve Litvanya da tiye olma
yolunda ilerlemektedir.

Tiirkiye ise UEA’nin 17 kurucu tiye iilkesinden
biri olmakla birlikte diinya enerji arz giivenligi
konusunda da &nemli bir yer teskil etmektedir.
Tiirkiye ile UEA siki bir i birligi icerisindendir.
UEA belirli araliklarla detayli bir gekilde
tilke enerji politikalarini gézden gegirmekte
Tiirkiye’nin ilgili uzman ve yetkilileri istisare
ederek Onerilerini  sunmaktadir. EPDK’nin
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Roportaj: Av. Murat Sayin

uzmanligindan ve bilgi birikimden UEA
ve diger iilkelerin faydalanmasi igin caligma

gruplarma  kaulmakeadir. Bunun yansira
Tiirkiye uzun donemli i birligi toplantilari,
caligma gruplari ve egitim programlarina katki
ve katilim saglamaktadir. Boylelikle EPDK’nin
uzmanligindan ve bilgi birikimden UEA ve
diger iilkeler fayda saglamakeadur.

Pandemi siireci ~ sonrasinda  enerji
piyasalarin1 Tiirkiye 6zelinde nasil
degerlendirirsiniz? Enerji titkketim

aligkanliklarinda degisim bekliyor musunuz?

COVID-19 pandemisi her seyden 6nce kiiresel
bir saglik krizidir. Hayatin biitiin alanlari gibi
enerji sektdrii de bu krizden etkilenmistir.
Biz de UEA olarak bu pandeminin enerji
sektoriine olast etkilerini degerlendirdigimiz
Global Energy Review (GER) 2020 raporunu
hazirladik. Yaklagtk 4,2 milyar kisi kismi ya
da tamamen tecrit (sokaga ¢ikma yasagi vb.



kisitlamalara)  altindadir.  Bu
kisitlamalarin~ ilk  etkilerini
elektrik talebinde ve ulagtirma
sektriinde  gézlemledik.  Kat
kisitlamalarin ~ oldugu  Ispanya,
Fransa, Italya ve Hindistan gibi
tilkelerde yaklagik %620 c1var1nda
elekerik talebi azaldi. Ozellikle

ekonomisi  hizmet  sektdriine

tikketimini ne kadar azaltacagim
hesapladik ve hesaplamalarimiza
gore kat1 kisitlamalarin talebi %25
ila %30 arasi, kismi sinirlamanin
ortalama %17 ve son olarak
hafif  smrlandirmalarin %10
azaltacagini gordiik. Yine her bir
aylik kisitlamanin yillik kiiresel

enerji talebini %1,5 azaltacaginmi

bagl iilkeler bu kisitlamalardan tahmin  ediyoruz. ~ Pandemi
daha fazla etkilendi. Yine tiiketim aligkanliklarinda
ulagtirma  sektdriinde degisime ve diisiise yol
yolcu hareketliliginde  “pj EKTRIKLI  2stt artik insanlar daha
ciddi diisiigler fazla evden c¢aligmaya
yasand. Bildiginiz Dim%léﬁl bagladi ve seyahatleri}rlli
gibi ulagtir-ma ENERJIYE azaltt1 fakat kisitlamalar
sekedrii toplam petrol Lo kalkginda  insanlar
talebinin ortalama GEGISIN toplu tagima yerine
%060’ini olustur- ANAHTAR  pondi 5zl araglarini
maktadir.  Kisitlama UNSUR- kullanmaya  baslarsa
olan iilke-lerde kara ~ LARINDAN ' peerol titketimi yine
yolu tagimaciliginda  BIR TANESI”  artacakurr, Enerji
hareketlilik (mobilite) ve iklim degisikligi
%50 ila %75 arasinda sorunlarini video
azaldi.  Yine ugus sayilari, konferanslar ile degil etkin
Avrupa’da yiizde 90’a varan enerji politikalar1 ile ¢oziime

diisiis yagadi. 2020 yilinda petrol
talebinde ortalama 8 ila9 mvg diisiis
olabilecegini dngdriiyoruz. 2020
yilinda kiiresel enerji talebi son
70 yildaki en biiyiik daralmasini
yasayacak. Yillik enerji talebinde
yaklagik %6 civarinda bir disiis
gergeklesecegini tahmin ediyoruz
ve bu diisiis daha dnce Ispanyol
gribi ve 1929 biiyiik buhran
zamanlarinda goriilen  diigiislere
esdeger. Fosil yakitlar bu diigiige
onculuk ederken yenilenebilir

enerjinin  COVID-19a  daha
direngli oldugunu gozlemliyoruz.
Hazirladigimiz GER 2020
raporunda  kisitlamalar;;  kat,

kismi kat1 ve haff sinirlamalar
olarak {i¢ gruba ayirdik ve

her kisitlamanin toplam enerji

kavusturabiliriz.

Elektrlkharaglarmgelecegml
nasil goriiyorsunuz
Tiirkiye’de bulunan akaryakit
istasyonlarinin elektrikli
sarj istasyonlarina da ev
sahipligi yapma istegini nasil

kargiliyorsunuz?
Eleketrikli araglar daha temiz
enerjiye gecisin anahtar

unsurlarindan bir tanesi ve 2020
yilinda kiiresel krize ragmen
elekerikli  arag  satiglart  rekor
kirarak toplam arag satig1 icindeki
paymnt artirabilir. 2019 yili harig
gectigimiz 10 yilda elekerikli arag
satiglart her yil %60 oraninda
arttt. 2019 yilinda ise Cin’deki

FATIH BiROL
HAKKINDA
KISA KISA

* Ankara dogumlu
Ekonomist ve Enerji
Uzmani

* Uluslararasi: Enerji
Ajansi’nin en yiiksek
pozisyonu olan
icra direkedrliigii
gorevini
siirdiirmektedir.
Birol, bu gérevi
iistlenen, Amerika ve
Avrupa iilkelerinden
secilmeyen ve
siyaset¢i olmayan ilk
bagkan olarak ayrica

dikkat cekmektedir.

* 2009 yilinda
FORBES Dergisi
tarafindan,
“Diinyanin
Enerjisini
Yo6nlendiren 7 Kigi”
arasinda gosterildi.

* Birol, 2017 yilinda
Ingiliz Financial
Times gazetesi
tarafindan, “Yilin
Enerji Insan1”
secilmigtir.

ALDIGI ODULLER

Birol, yaptig
caligmalar ile Tiirkiye,
Fransa, Avusturya,
Almanya, Ttalya, Tsveg
ve Japonya devletleri
tarafindan niganlara
layik goriilmiigtiir.




degisen regiilasyonlarin etkisi ile %6’lik, bir artig
yasandi ve toplam arag satig1 2,2 milyon olarak
gerceklesti. 2020 yilinin ilk 4 ayinda gecen
yila oranla ara¢ satiglarinda yaklagik %30 bir
daralma gergeklesti. 2020 yilinin ikinci yarisinda
kisitlamalarin  hahflemesiyle ara¢ satiglarinda
artig olabilecegini nggriiyoruz tabi bu noktada
hitkiimetlerin ~ politikalar1  belirleyici olacak.
Ornegin 2008/2009 finansal krizinde Almanya
hurda ara¢ tegviki programi ile 2009 yilinin
ilk yarisinda, %25lik bir ivme kazandirmusti.
ABD’nin kriz 6ncesi satig rakamlarina ulagmasi ise
yaklagik 7 yil stirmiistiir. Bu agidan hiikiimetler
tesvik  paketleri ile otomotiv  sektdriine
hareketlilik ~ kazandirabilir.  Tiirkiye'nin  de
akaryakit istasyonlarina elekerikli garj istasyonlar:
eklemesi elektrikli ara¢ sektdriinde hi¢

Tﬁrkiye’nin dogalgaz ticaret merkezi
(hub) olmasi ¢abalarini ve bu yondeki
sonuglarini nasil degerlendirirsiniz?

Tiirkiye’'nin  uluslararast  enerji  sektdriinde
tistlendigi aktif rol, kiiresel enerji arz giivenlige
katki sunmaktadir. Bolgesel dogal gaz ticaret
merkezi olma hedefi de bu agidan olduk¢a 6nemli
ve olumludur.

Tiirkiye’nin dogal gaz ticaret merkezi olma hedef1
igin {i¢ 6nemli husus vardir. Birincisi basarryla
tamamlanan TANAP botu hatt1 projesi. Ikincisi
Tiirkiye'nin toplam gaz ithalainda LNG’nin
pay1n1 artirmast, tigiinciisii ise Tiirkiye gercekten
gaz ticaret merkezi olmay1 hedefliyorsa depolama

olmazsa olmazdir. Tiirkiye'nin gazi

stiphesiz olumlu bir etki yaratacakeir. “TURKIYE depolamasi hem arz giivenligi i¢in
Ve Tirkiye’'nin ulagtirma  sekedrii ONEMLI onemli hem de LNGYyi, bu sayede
kaynakli emisyonlarinin diigmesine de  PROJELER ILE  gerektiginde satma esnekligine sahip
katki saglayacakur. DOGALGAZ olmast agisindan Snemlidir. Tiirkiye
TICARET bu konuda da Tuz golii Dogal Gaz
r I \irkiye’'nin  enerji  alaninda MERKEZIOLMA " yer Al Depolama Projesi, Kuzey
ate1gi adimlar nasil YONUNDE Marmara Dogal Gaz Depolama Tevsi
buluyorsunuz? Diinyadaki tiim ONEMLI projesi ve Saros FSRU gibi 6nemli
. . . . . ADIMLAR . . < . .
gelismeleri takip eden biri olarak, »  projeler ile dogal gaz ticaret merkezi
> gmeler \ ATMAKTADIR € d z far
Tiirkiye’nin hangi adimlar1 daha olma yo6niinde Onemli adimlar
hizli atmasini Onerirsiniz. (Yer atmaktadir.

alu dogalgaz depolama tesissileri,

elektrik depolama ya da batarya gelismeleri)

TANAP’in agilmasi, niikleer enerji projesi,
yer altt dogal gaz depolama tesisleri, LNG
tesisleri, ulusal enerji verimliligi eylem plani ve
YEKDEM Tiirkiye’nin enerji alaninda attig:
onemli ve olumlu adimlardir. Son 15 yilda
Tiirkiye’nin enerji talebi artig hizi ortalama %4
iken elektrik talebi daha fazla ortalama %5 olarak
gerceklesmistir. Bu agidan iiretim ve tiiketime
esneklik  kazandirmasina  yardimer  olacak
elektrik depolama teknolojilerinin yayginlagmas:
onemlidir. Biitiin bu proje ve teknolojiler
birbirinin alternatifi olarak degil tamamlayici
olarak degerlendirilmeli ve ona gére hareket
edilmelidir
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Niikleer enerji konusuna nasil
bakmaktasiniz ve Tiirkiye’nin niikleer
enerji politikasin1 olumlu degerlendiriyor
musuhuz?

Tirkiye’'nin  bolgede ve diinyadaki genel
agithgr  acisindan  niikleer enerji  olmazsa
olmaz bir secenektir. Tiirkiye’nin enerji
kaynaklarini ¢esitlendirmesi ve karbondioksit
emisyonu salinimi olmamast agisindan da 6nem
tastmaktadir. Her ne kadar su anki diisiik enerji
fiyatlar1 Tiirkiye’nin cari agigini azaltmasina katki
saglasa da diga bagimligini azaltmasina yardimci
olmamaktadir. Ayricaenerjifiyatlarinin gelecekte
bu seviyelerde kalacagi garanti edilemez. Tiim
bunlar g6z dniinde bulunduruldugunda niikleer
enerji Tiirkiye'nin enerji sepetinde yer almasi



gereken bir teknolojidir

enilenebilir enerji iiretimi noktasinda
Y Tiirkiye’nin gelecegini yonlendirmeniz
gerekse neler nerirsiniz?

Gilines ve riizgar enerjisi maliyetlerinde son
yillarda ciddi bir diigiis yasandi. Tiirkiye, giines
ve riizgar potansiyelini elektrige doniistiirerek
tilkemizin enerjide diga bagimliligin ve cari
acigin azaltabilir.

Burada 6nemli olan nokta kamunun tegviklerinin
riizgar ve giinese destek veren ve Sngoriilebilir
sekilde olmasi gerekmektedir. Kiiresel offshore
riizgar pazart 2010 ile 2018 yillart arasi yallik
ortalama %30 ile biiyiidii. Bu hizli biiyiimeye
ragmen potansiyelinin olduk¢a altunda ve
kiiresel elektrik talebinin sadece 0.3%’ unu
kargilamaktadir. Yillik kiiresel elektrik talebinin
18 kat tiretimi gerceklegtirecek bir potansiyel
soz konusu. Offshore riizgarin kalitesi karasal
olana gére daha yiiksektir. Tiirkiye’deki karasal
riizgar kalitesinin de offshore kadar iyi oldugunu
goriiyoruz. Benim tavsiyem Oncelikle karasal
riizgara odaklanilmasidir. Bir diger 6nemli konu

da giines enerjisi ve bu alanda elektrik tiretmenin
diginda  6nemli bir know-how teknolojik
tistiinliik kazanarak giinesin en fazla oldugu
bolgelere Ortadogu ve Afrika’ya yenilenebilir
enerji teknolojileri ihrag edebilir.

nerji ~ Hukuku  denildiginde  ne

diisiinmektesiniz ve Enerji Hukuku
alaninda uzmanlagmak isteyen hukukgu
genglere Onerileriniz neler olur?

Enerji sekedrii sizin de ¢ok iyi bildiginiz gibi
miithendislikten, politikaya oradan hukuka
bircok disiplini barindiran kompleks bir yapiya
sahiptir. Enerji yatirimlarin ortalama %40’inin
kamu sekedrii tarafindan yapildigini ve elekerik
sektoriindeki yatirimlarinin %95’inden
fazlasinin sozlesmelere, yonetmeliklere,
tarifelere bagli oldugunu gbz 6niine alirsak
enerji hukukunun Onemini ortaya koymus
oluruz. Enerji hukuku alaninda uzmanlagmak
isteyen hukukculara tavsiyem sadece Tiirkiye
degil diinyadaki gelismeleri de takip ederek
kendilerini gelistirmeleri ve yaptiklari isi hevesle
yapmalaridir.




INTERVIEW WITH DR.
FATIH BIROL ABOUT

ENERGY

an you describe the role of the

International Energy Agency, which
you are the head of, in the world energy
markets? What are your goals and mission
as an institution? What kind of cooperation
do you have with Turkey? Do you have joint
projects with EMRA?

As you know, IEA (International Energy
Agency) was founded in 1974 to ensure oil
supply security, but this mission has expanded
over time to include electricity, gas and
renewable energy sources. Today, the IEA has
become the Global Energy Authority, focusing
on and guiding many issues such as security
of electricity supply, access to energy, climate
change and energy efhciency. After I became
president of the IEA in 2015, with the policy
of opening the doors to developing countries,
the number of countries, which was 29 at the
time, has now risen to 38. While 30 countries
are members of the IEA, the remaining 8 are
members of special partnership status (China,
India, South Africa, Brazil etc.) Mexico joined
the TEA as the latest member, while Chile
and Lithuania are on their way to becoming
members. Turkey, on the otherhand, is one of the
17 founding member states of the IEA, but also
represents an important place in world energy
supply security. Turkey and the IEA are in close
cooperation. The IEA periodically reviews the
country’s energy policies in detail and submits its
recommendations in consultation with Turkey’s
relevant experts and authorities. It participates
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in working groups to benefit from the expertise
and knowledge of EMRA (Energy Market
Regulatory Board) and IEA and other countries.
In addition to this, Turkey contributes and
participates in long-term cooperation meetings,
working groups and training programs. In this
way, the IEA and other countries benefit from
the expertise and knowledge of the EMRA.

How do you evaluate energy markets of
Turkey in particular after the pandemic
process? Do you expect a change in energy
consumption habits?

The COVID-19 pandemic is above all a global
health crisis. Like all areas of life, the energy
sector has been affected by this crisis. We, as
IEA, have prepared the Global Energy Review
(GER) 2020 Report, which assesses the potential
impact of this pandemic on the energy sector.
Approximately 4.2 billion people are under
partial or complete isolation (lockdown etc.



restrictions). We observed the
first effects of these restrictions
on electricity demand and in the
transportation sector. In countries
like Spain, France, Italy and India
where there are strict restrictions,
electricity demand has decreased
about 20%. Countries whose
economy depends on the service
sector have been more affected
by these restrictions. Again, there
was a serious decline

we found that strict restrictions
would reduce demand by 25%
to 30%, partial restrictions would
reduce demand by an average of
17%, and finally light restrictions
by 10%. Again, we estimate that
each month’s restriction will
reduce annual global energy
demand by 1.5%. The pandemic
has led to a shift and a decline in
consumption habits, now people

have started working

in passenger mobility  “ELECTRIC  from  home and
in the transportation VEHICLES reduced their travel,
sector. As you know, ARE ONE but when restrictions
the transportation  OF THE KEY  are lifted, if people
sector accounts for ELEMENTS start using their own
an average of 60% of OF THE private vehicles instead
the t.o.tal oil. demand. TRANSITION of public transport
Mobility ~ in  road oil consumption will
1. TO CLEAN . )
transport (mobility) has » increase again. We
decreased by 50% to ENERGY can  solve  energy

75% in countries with

restrictions. Again, the number of
flights dropped up to 90 percent
in Europe. And we anticipate
an average drop in oil demand
from 8 to 9 mvg in 2020. Global
energy demand in 2020 will
experience its biggest contraction
in the last 70 years. We estimate
a drop in annual energy demand
of about 6%, which is equivalent
to the declines previously seen
in the Spanish flu and the great
depression of 1929. While fossil
fuels are leading this decline, we
observe that renewable energy
is more resistant to COVID-19.
In our GER 2020 report, we
divided the restrictions into three
groups: strict, partial solid, and
light restrictions, then calculated
how much each restriction would
reduce total energy consumption.
Moreover, by our calculations

and climate change
problems not through video
conferences but through effective
energy policies.

How do you see the future
of electric vehicles? How
do you meet the demand of the
fuel stations in Turkey to host
electric charging stations?

Electric vehicles are one of the
key elements of the transition
to cleaner energy, and despite
the global crisis in 2020, electric
vehicle sales could hit a record
and increase their share of total
vehicle sales. In the past 10 years,
excluding 2019, electric vehicle
sales have risen by 60% each year.
In 2019, there was an increase of
6% due to changing regulations
in China and total vehicle sales
amounted to 2.2 million. In the

ABOUT DR.
FATIH BiROL

» Ankara-born
Economist and
Energy Expert

* He serves as
Executive Director,
the highest position
of the International

Energy Agency.
Birol is also notable
as the first Executive

Director that is
non-politician and

non-elected from
American and
European countries.

* In 2009, he was
cited by FORBES

Magazine as among
the “7 People Who

Direct The Energy
of the World”.

* Birol was named
“Energy Person of
the Year” by the
British Financial
Times newspaper in
2017.

AWARDS

Birol has been
awarded the insignia
by the states of
Turkey, France,
Austria, Germany,
Italy, Sweden and
Japan for his work.




first 4 months of 2020, there was a constriction
in vehicle sales of about 30% compared to last
year. We anticipate that with the easing of
restrictions in the second half of 2020, there may
be an increase in vehicle sales, at that point the
policies of governments will be decisive.

For example, during the 2008/2009 financial
crisis, Germany achieved a 25% acceleration
in the first half of 2009 with its car scrappage
incentive Program. It took about 7 years for
the U.S. to reach pre-crisis sales figures. In this
respect, governments can gain mobility in the
automotive sector through incentive packages.
Turkey’s addition of electric charging stations
to fuel stations will undoubtedly have a positive
impact on the electric vehicle sector.

ow do you evaluate the efforts of Turkey
I Ito be gas-trading center, and the results
in this direction?

Turkey’s contribution to global security of
energy supply offers active role played by the
international energy sector. The goal of being
a regional natural gas trade center is also very
important and positive in this respect.

There are three important matters to Turkey’s
goal of becoming a natural gas Trade Center.
The first is the successfully completed TANAP
Boat Line project. The second is that Turkey
increases the share of LNG in total gas imports,

and the third is that storage is essential

And it will also contribute to the “TURKEY if Turkey is really aiming to become
reduction of emissions from Turkey’s IS TAKING a gas trading center. If Turkey stores
transport sector. IMPORTANT the gas, this is both important for
STEPS TOWARDS  security of supply and gives it the

How do you find the steps BECOMING flexibility to sell LNG as needed.
taken by Turkey in the A NATURAL Turkey is also taking important steps
field of energy? As someone who GAS TRADE towards becoming a natural gas Trade
follows all the developments in Clllz\/lt\;’T()ElI{{T‘/:[ll\lTTH Center with important projects such
the world, what steps would you PROJECTS” as Salt Lake Natural Gas Underground

recommend for Turkey to take
faster? (underground natural gas
storage facilities, electricity storage
or battery developments)

The opening of TANAP (Trans-Anatolian
Gas Pipeline), the nuclear energy project,
underground natural gas storage facilities, LNG
facilities, the National Energy Efhciency action
plan and the positive steps, in the field of energy,
taken by YEKDEM Turkey are important. The
last 15 years, Turkey’s energy demand growth
rate of 4%, while the average electricity demand
was realized as 5% more than the average.
In this respect, it is important that electricity
storage technologies become widespread, which
will help bring flexibility in production and
consumption. All these projects and technologies
should be evaluated as complementary rather
than alternatives and act accordingly.
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Storage Project, North Marmara
Natural Gas Storage Extension project
and Saros FSRU.

I Iow do you see nuclear energy and do
you consider Turkey’s nuclear energy
policy positive?

In terms of Turkey’s overall weight in the region
and in the World, Nuclear Energy is an essential
option. Itis also important for Turkey to diversify
its energy sources and not to release carbon
dioxide emissions. Although the current low
energy prices contribute to reducing Turkey’s
current account deficit, they do not help it to
reduce its dependence on exports. Furthermore,
energy prices cannot be guaranteed to remain
at these levels in the future. In view of all these,
nuclear energy is a technology that should be
included in Turkey’s energy basket.



What would you suggest if you had to

direct the future of Turkey in terms of
renewable energy production?

Solar and wind energy costs have fallen
dramatically in recent years. Turkey can reduce
our country’s external dependence on energy
and its current account deficit by converting
its solar and wind potential into electricity. The
important point here is that public incentives
should be predictable and supportive of wind and
solar. The global offshore wind market grew by
an average of 30% annually between 2010 and
2018. Despite this rapid growth it is well below
its potential and meets only 0.3% of global
electricity demand. There is potential to produce
18 times the annual global electricity demand.
The quality of the offshore wind is higher than
the terrestrial one. We see that terrestrial wind
quality in Turkey is just as good as offshore. My
advice is to focus primarily on terrestrial wind.
Another important issue, besides producing solar

energy and electricity in this field, gaining a
significant know-how technological superiority
can export renewable energy technologies to the
Middle East and Africa to regions where the sun

is highest.

What do you think when it comes to
Energy Law and what do you suggest
to young people who want to specialize in
energy law?

“As you know very well, the energy sector has a
complex structure that includes many disciplines,
from engineering to politics to law. Considering
that on average 40% of energy investments are
made by the public sector and that more than 95%
of investments in the electricity sector are subject
to Contracts, Regulations and tariffs, we have
demonstrated the importance of energy law. My
advice to lawyers who want to specialize in the
field of energy law is to develop themselves by
following developments not only in Turkey but
also in the world and to do their work eagerly.




MENSE GARANTISI
(GUARANTEE OF ORIGIN)
SISTEMININ HUKUKI

BOYUTU

Av. Selma Karaduman (Karaduman Hukuk) - Av. Murat Sayin

Avrupa’da uzun siiredir gelismekte olan “yesil

enerji” tabiri ve bunu saglayacak olan menge
garantisi ve diger bir ismiyle menge sertifikasi ve
ozellikle enerji tiiketicilerine “yesil enerji” titketme
tercihi sunulmasina y6nelik ¢aligmalar, Ttirkiye icin
son zamanlarda hiz kazanmugtir.

Enerji ve Tabi Kaynaklar Bakani Sayin Fatih D6n-
mez 2020 yilinin baglarinda yapmig

Enerji Kaynak Garanti Belgesi Yonetmelik Taslag:
ile Yenilenebilir Enerji Kaynaklarinin Belgelendi-
rilmesi ve Desteklenmesine Iligkin Y&netmelikte
Degisiklik Yapilmasina Dair Yonetmelik Taslaginin
goriige agilmast” baglikli duyurusuyla artik uzun yil-
lardir siiren teorik siiregleri pratige tagimakta nemli
bir adim atilmgtir.

Bu gelismelerin akabinde, 28.07.2020

oldugu agiklamada, “Biz her zaman “SADECE tgrihli :?1'199 say}h Resmi Gazetede Ye-
yerli ve yenilenebilir enerjiden yana YERLI VE n11egeb1l1r Enerji Kaynaklarlqm B?lgt?—
olduk. Rotamizi, hedeflerimizi ve poli- YENILENEBILIR le?d1r1lme§1 ve Devs‘te'kle.:nmesme lligkin
tikalarimizi bu felsefeyle belirledik. KAYNAKLI Yo.netr?ehkte .Deg1§1khk Yapilmasina
Sadece yerli ve yenilenebilir kaynakli ENER]JI Dair Yénetmelik yayimlanmustir.

enerji iiretimini degil, ayn1 zamanda URETIMINI . B 3

kullanimini da yayginlastiracagiz. Bu DEGIL, AYNI Yemlenebhr Enerji Ka}fnak Garan-
amagla isteyen tiiketiciler igin yenilene- ZAMANDA ti Belgesi, bu dere‘cede g.undemc‘l.e dik-
bilir enerji tarifesi tizerinde ¢aligildigini  KULLANIMINI kat cekerken, yenller‘le‘blhr'enerp" kay—
daha once soylemistik. Bu tarifey- DA naklarinin belgelend'mlmesme‘ Yonehk
le, sadece yenilenebilir kaynaklardan ARTTIRACAGIZ” calismalar ve hukuki temellerinin an-

tiretilen elektrigi titketmek isteyen kul-
lanicilara bu firsat1 verecegiz. Tarife ile
ilgili caligmalar siiriiyor.” ifadelerini kullanmugt1.

Bu agiklamalarin ardindan gozler, tarife ile ilgi-
li ortaklasa ¢aligmalar siirdiiren EPDK, EVCED ve
EPIAS’a gevrilmisti. EPDK Bagkani Sayin Mustafa
Yilmaz, 26.06.2020 tarithinde EPDK’nin internet si-
tesinde yer verilen agiklamasinda “Yenilenebilir en-
erjiden tiretilen elektrigi kullanmak isteyen tiiketi-
ciler i¢in firsatlar olacak. Bu konuda yeni bir vizyon
agacaZiz ve enerji borsamizin yeni enstriimani yesil
sertifika iiriinleri olacak” ifadelerine yer vermisti.
Bu olayin hemen ardindan, 01.07.2020 tarihinde,
EPDK tarafindan “Elektrik Piyasasinda Yenilenebilir
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lagilmas1 da 6nem arz etmektedir. Menge

garantileri gibi kiiresel bir kayit sistemini
incelerken enerji mevzuatini merkeze almak sarti
ile yerel ve bolgesel uyumlagtirma politikalar1 bagta
olmak iizere, akilli sozlesmeler iizerine inga edilen
“enerjide dijitallesme” faaliyetlerinin 6n planinda yer
alan kayit zinciri (blockchain) uygulamalarindan,
diinyadaki yesil sertifika uygulamalarina, yenilene-
bilir enerji, karbon ayak izi ve siirdiiriilebilirlik poli-
tikalarina, isletme, ydnetim, ticaret, uygulama ve
talep tarafina kadar ¢ok genis perspeketifteki paradig-
malar1 dikkate almak gereklidir.

Menge Garantisi Sisteminin ii¢ temel hedefi bulun-
maktadir. Bunlar:



*  Yenilenebilir enerji kaynaklarina dayali iiretilen
elektrik enerjisinin iiretimin nihai tiiketici nok-
tasina kadar kaynak takibinin yapilmasi;

*  Tedarikgisini se¢me hakkina sahip serbest tiiketi-
ci durumundaki son kullanicilarin yesil elekerik
titketim taleplerine etkin bir sekilde cevap vere-
bilecek iiriinlerin gelistirilmesi;

*  Yesil enerji sertifikalandirilmasini resmi olarak

nin saglanmasinin yani sira, bu sayede yesil elekerik
titketmek isteyen tiiketicilerin yesil elektrik talepleri
kargilandig1 gibi yenilenebilir enerji yatirimeilarina
da ilave bir getiri saglanabilmektedir.

Mense Garantisi sunan sertifikalar (Yenilenebilir En-
erji Sertifikasi), bir megawatt-saat elektrigin uygun
bir yenilenebilir kaynaktan iiretildiginin kaydim

gerceklestirilerek mekanizmanin B yapan ve elektrik tedarikinin gebekeye
saglanmasidir. MENSE hangi yenilenebilir enerji kaynaklarin-
GARANTISI dan temin edildigi hususunu dogrulayan
Yukarida da deginildigi itizere, “eleker- ADI VERILEN sertifikasyona verilen isimdir.
ik tiretim ve tiiketiminde yenilenebilir YENILENEBILIR
enerji kaynaklarinin kullaniminin yay- ENERJI Goniillii bir sistem olan Menge Ga-
ginlagtirilmast ve ¢evrenin korunmasi SERTIFIKALARIL o isi Sera Gazi Protokolii Kapsam 2
amaglariyla, tiiketicilere tedarik edilen TUKETILEN Kilavuzu’na uygun ve sera gazi emisyon-
elektrik enerjisinin belirli bir miktarinin ELEKTIRIGIN larini azaltmak ve siirdiiriilebilirlik dere-
veya oraninin, lisans sahibi tiizel kisiler KAYNAGININ i ; yiikseltmek i¢in etkili ve tanin-
tarafindan yenilenebilir enerji kaynak- BBE&IAI/‘{E]SEIIII\IF{ mis bir ara¢ olup, Yenilenebilir Enerji

larindan  iiretildiginin takibi, ispat1 ve
ifsa edilmesi ile tiiketicilere yenilenebil-
ir enerji kaynaklarindan iiretilen elek-
trik enerjisini belgelendirmek suretiyle
tedarik etmesine imkan saglayan bir yenilenebilir
enerji kaynak garanti sisteminin olugturulmasi ve bu
sistemin ayrim gozetmeyen, objektif, seffaf bir sekil-
de isletilmesine iligkin usul ve esaslarin belirlenme-
si amactyla” 01.07.2020 tarihinde EPDK tarafindan
kamuoyunun goriigiine agilan Elekerik Piyasasinda
Yenilenebilir Enerji Kaynak Garanti Belgesi Yonet-
meligi’ne dair taslak metin, s6z konusu uyumlagtirma
hedeflerinin énemli bir adimidir.

MENSE GARANTI SISTEMI
(GUARANTEE OF ORIGIN)

Bilindigi iizere iiretilen her elekerik, ulusal dagitim
agina entegre olmakta ve bu andan sonra tiiketilen
enerjinin hangi iiretim kaynagindan temin edildigi-
nin bilinmesi miimkiin olmamaktadir. Ornegin Is-
tanbul’da TV izlenmesine imkan veren elektrigin,
Keban Baraji’nda mu iiretildigini yoksa Balikesir’deki
riizgar enerjisi santralinde mi iiretildiginin saptan-
mast miimkiin degildir. Menge Garantisi adi ver-
ilen yenilenebilir enerji sertifikalari, bir bagka ad:
ile Yesil Sertifikalar; tiiketilen elektrigin kaynaginin
belirlenebilmesini miimkiin kilan belgelerdir. Menge
Garantisi sistemiyle tiiketicilere kaynag: ispat edilm-
is bir yenilenebilir kaynakli elekerik sunulabilmesi-

MUMKUN KILAN
BELGELERDIR.”

Devrimi’nin dnemli sertifikasyon sistem-
lerinden biridir. Urettikleri elektrigin
yenilenebilir  kaynaklardan iiretilmis
oldugu konusunda yenilenebilir eleker-
ik tireticilerine elektrigi satarken kanit saglamak ve
tiikketiciye bunun sunulmasi, Mense Garantisinin
baslica amacidir.

Menge Garantilerinin tiiketiciye ¢ifte sayimdan
kaginildiginin garantisini verebilmesi de bu serti-
fikay tercih edilir yapan bir bagka 6zelligidir. Menge
Garantileri, bu sebeple elektronik bir sertifika olarak
karsimiza ¢ikmaktadir. Menge Garanti Sertifika-
larinin elektronik olmasi, sahtekarliga karsi garanti
saglamak, ¢ok sayida sertifikanin y6netilmesi i¢in
yonetilebilir bir ortam saglamak (su anda her yil 60
milyondan fazla sertifika verildigi bilinmektedir) ve
uluslararas: ticareti kolaylagtirmak gibi ¢oklu hede-
flere dayanmakeadir.

Yurtdigt literatiirde Guarantee of Origin (GoO)
olarak gecen Menge Belgesi ayrica Menge Sahadet-
namesi, Yesil Etiket gibi kavramlarla da ifade edilme-
ktedir. Avrupa Birligi'nin 2009/28/EC Direktifi'nin
15. maddesi'ne gdre Menge Garanti Sistemi “elektrik
tiiketicilerine tiikettikleri enerjinin kaynaginin be-
litlenmesini saglamak, seffaflik ve hesap verebilirligi
artirmak, miikerrerligi engellemek” amaglarini giit-
mektedir.

Yukarida bahsedildigi iizere Menge Garantisi, ye-
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nilenebilir enerji kaynaklarndan MWh (mega-
watt-saat) elekerik iiretildigini garanti eden yesil
bir etiket veya izleyicidir. Bir sitket Menge Garan-
ti Sertifikast aldiginda, teslim edilen veya tiiketilen
elekerikle ilgili belgeler olarak, menge garantileri
elektronik sertifika sicilinde iptal edilir. Diizenleyen
Kurumlar Birligi (AIB) tarafindan saglanan Avrupa
Enerji Sertifika Sistemi (EECS) ile standardize edilen
Menge Garanti Sistemi; miilkiyetin izlenmesini, tale-
plerin dogrulanmasini ve menge garantilerinin sa-
dece bir kez satilmasini ve miikerrerligin yapilma-
masini saglamakeadir.

Yaklagik 20 yillik bir ilerlemeden sonra Avrupa
Birligi, su anda menge garantilerinin niteliklerini ve
ayrica menge garantisi verilmesi, transferi, iptali ve
sona erdirilmesi ile ilgili siirecleri nispeten anlagilir,
eksiksiz ve 6zgiin bir sekilde tanimlayan

tesisler i¢in Direktif’te Menge Garantilerinin santral
kapasitesinin de belirtilmesi gerekmektedir.” sek-
linde tanimlamugtir.

Enerji doniigiimiinde, talep y6netimi, depolama,
akilli sebekeler, 6z tiretim ile demokratiklegen enerji
deger zincirinde aktif hale gelmis katilimecilar, tarife
cesitliliginin ve segeneklerin artmasi, hedging im-
kanlarinin artmasi, azalan enerji maliyeti riski, enerji
verimliliginin ve siirdiiriilebilirligin n plana ¢ikmas
ile kiiresel hedeflere katki gibi sebepler, enerji sek-

toriinde nihai tiiketicilerin roliinii giiclendirmigtir.

Nitekim, nihai miigteriyi hedef alarak diizenlenen
2. YEK Direktifi (2009/28/EC Direktifi) 6zellikle
dogruluk ve giivenilirlige vurgu yaparak, Menge Ga-
rantisini su sekildeki bir tanimlamaktadir: “Bir ‘Menge

Garantisi’ sadece belirli bir enerji pay:

bir standardi (CEN EN 16325) benim- “MENSE veya miktarinin 2003/54/EC sayili Di-
semistir. Yakin bir tarihte benimsenen GARANTISI rektifin 3(6) Maddesinde Sngoriildiigii
Avrupa Birligi yasal cercevesi, Uye SADECE BELIRLI  gibi yenilenebilir kaynaklardan iiretil-
Devletlere menge garantilerini bu stan-  BjR ENERJi PAYlI ~ digi konusunda son miisteriye kanit
darda gore diizenleme vyiikiimliiliigiinii  VEYA MIKTARININ saglanmasini amaglayan bir elektronik
getirmektedir. Uygulamanin mense ga-  YENILENEBILIR  belge anlamini tagimakeadir.” 2. YEK
rantisi siirecini iiye devletlerde (su anda KAYNAKLARDAN Direktii'nde Mense  Garantilerinin
AIB iiyesi olmayan iiye devletler dahil) URETILDIGI yegane amacinin belirli bir enerji payi
yeknesak hale getirmesi beklenmek- KONUSUNDA SON veya miktarinin yenilenebilir kaynak-
tedir. Tiirkiye'nin Avrupa Birligi yasal MUSTERIYE KANIT lardan iiretilmis oldugu konusunda ni-
cercevesi (ve elektrik Menge Garantil-  SAGLANMASINI  hai miisterilere bilgi verilmesi oldugu
erine iliskin CEN standartlari) gibi en  AMACLAYAN BiR tekrar vurgulanmaktadur.

iyi uygulamalarla menge garantileri icin ELEKTRONIK

kural koyucu bir yasal gerceveyi ben- BELGEDIR.“ Diger yandan, AB Miiktesebati ile

imsemesinin ulusal diizeyde etkin bir
menge garantisi piyasasinin geligtirilmesi
konusunda hig siiphesiz dnemli avanta-
jlar1 olacaktir.

MENSE GARANTILERI’NIN
AVRUPA BIRLIGI
MEVZUATINDAKI YERI VE
TANIMI

2001/77/EC Direktifi ile uygulamaya konulan bir
MG sistemini 1. YEK Direktifi (5. madde) ¢ok giizel
ozetlemektedir: Direktifin 5. madde hiikkmii Menge
Garantisi sistemini, “Elektrigin tiretildigi enerji kay-
nagi ve iiretim tarihleri ve yerlerinin bir Menge Sert-
ifikasinda yer almasi gerekmektedir. Hidroelekerik
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uyum i¢inde olan mevzuatimizin 8

Mart 2020 tarihinde Resmi Gazete’de

yayinlanan “Yenilenebilir Enerji Kay-
naklarinin  Belgelendirilmesi ve Desteklenmesine
lligkin Yonetmelikte Degisiklik Yapilmasina Dair
Yonetmelik” ile Yenilenebilir Enerji Kaynaklar
Yonetmeliginde Hibrit Enerji sistemlerine yer ver-
ilerek ilgili mevzuatin AB ile uyumlu hale getirildigi
sdylenebilir.

Avrupa Birligi mevzuati kapsaminda degerlendi-
rildiginde, Menge Garantisi bir yenilenebilir elektr-
ik kaynagindan elektrik iireticisinin talebi iizerine
diizenlenir. Bu nedenle Menge Garantisi, goniillii
bir mekanizma olmaya devam etmektedir. Ayrica
Menge Garantisi, | MWh’lik standart bir hacim i¢in
diizenlenir. Uretilen her enerji birimi igin en fazla bir
Menge Garantisi diizenlenir. Menge Garantisi, ilgi-



li enerji biriminin iiretiminden sonraki 12 ay i¢inde
diizenlenir ve kullanildiginda iptal edilir.

MENSE GARANTISI VE
KARBONSUZLASMA

Tklim degisikligiyle miicadele gergevesinde, diisiik
karbonlu ekonomiye kiiresel diizeyde ge¢ilmesine il-
iskin hedefler, insanlarin yagam bigimlerini, tiretim ve
imalat yontemlerini degistirecek koklii bir doniisiim
ongdrmektedir. Avrupa Yesil Anlagmasi hedefi olan
iklim tarafsizlig1 sadece Avrupa’yr degil tiim diinya
iilkelerindeki enerji politikalarini, saglik ve tarim-
la ilgili yatirimlari, su kaynaklarinin kullanimini,
gida giivenligini, biiyiime stratejilerini, diigitk kar-
bonlu ekonomiye gecis ve siirdiiriilebilir kalkinma
hedeflerini dogrudan etkileyebilece-
ktir. Birlesmis Milletler ¢atisi altinda

“YENI NORMALE

Bagkani Sayin Dr. Fatih Birol tarafindan Haziran
2020’de hazirlanan Enerji Sektorii Igin Siirdiiriilebil-
ir Toparlanma Plan1 Raporu, adindan da anlagilacag:
lizere, literatiirel anlamda yesil toparlanma ifadesine,
daha sik rastlayacagimizin bir bagka rnegidir. Yine
Uluslararasi Enerji Ajanstnin  hiikiimetlere temiz
enerji inovasyonunu enerji politikalarinin kalbine
entegre etmelerini dneren 3 Temmuz 2020 tarihli
Enerji Teknolojisi Perspektlﬂen Ozel Temiz Enerji
Inovasyonu Raporu’nda enerji giivenligini artirirken
net sifir emisyon saglanmasinin amaglanmasini &ner-
mistir.

Karbonsuzlagma bir baska deyisle karbon notrliigii
(climate-neutral) olarak nitelendirilmektedir. Sifir
karbon anlamina gelen iklim néotrliigii, tiim karbon
emisyonlarinin atmosferden karbondioksitin uzak-
lagtirilmas1 ve depolanmasi siireci olan
karbon tutma ile dengelenmesi gerektigi

uluslararasi gabalar kiiresel 1sinmay1 1,5 GECISTE EN anlamina gelir, bir bagka deyisle sifir kar-
derece artig ile smlrlandlrmaya yone-  GUCLU KURUM  bondur. Tklim degisikligi, kiiresel 1s1nma,
lik eylemler iizerine odaklanmaktadir.  VE KURULUSLAR karbon ayakizi gibi ¢evresel sorunlar,
Birleymis Milletler Tklim Degisikligi DEGIL giiniimiizde gdz ard1 edilemeyecek bir se-
Cergeve Sozlesmesi kapsaminda 2005- EN ADAPTE viyeye ulagmugtir. Bu sorunlarin en biiyiik
2012 doneminde uygulamaya gege- OLAN KURUM kaynagi ise sirketlerin fosil yakit titketim-
bilen Kyoto Protokolii, 2020 itibari- VE KURULUSLAR leri sonucu atmostere gok biiyiik mikear-
yle uygulamada olan Paris Anlagmasi AYAKTA da sera gazi salmalanidir. Siirdiiriilebilir

iklim degisikligine azaltim, uyum, te-
knoloji transferi gibi bagliklarda “Yesil
Ekonomi” hedefini ortaya koyan yasal
zeminlerdir. Yesil ekonomi, yeni bir
ekonomik dalgadir. Bu yesil ekonomi-
nin, azaltim (mitigation) bashginda yer alan Snemli
unsurlarindan biri de emisyon ticaretidir.

EVCED Bagkani Sayin Dr. Oguz Can’in bir sunu-
munda, “Covid-19 siireci Diinyamizin ashinda
¢ok da biiyiik olmadigi, Cin’in Wuhan eyaletinde
pazarda aligveris yapan bir insanla, Italyanin Mila-
no sehrinde maga giden insanlarin, Brezilya'nin Sao
Paolo sehrindeki seker kamisi ciftgisinin; birbirine
bagli oldugunu ve doga ile iyi ge¢cinmemiz gerek-
tiginin dramatik ve iiziicii bir delili olarak tiim ta-
zeligiyle oniimiizdedir. Ekonomik olarak da kiiresel
bir ekonomik daralmay: tetiklemistir” agiklamalar:
akabinde “Yeni normale gegiste en gii¢lii kurum ve
kuruluglarin degil; en adapte olan kurum ve kuru-
luglarin ayakta kalabilecegini” vurgulayarak pay-
lastigr “Yesil biiyiime yerine, yesil toparlanma” s3-
zlerini kullanmugtir. Uluslararasi Enerji Ajans’nin

KALABILECEKTIR.”

bir gelecegi hedefleyen iklimle miicadele
politikalar1 ¢ercevesinde, Avrupa Birligi,
sirketlerin ¢evresel konularda raporlama
yapmasini zorunlu kilan “Non-Finan-
cial Reporting Directive” adli Yonerge-
si gibi regiilasyonlar ile sifir karbonlu bir gelecege
gecis icin sirketlere hedef gostermektedir. Karbon
Saydamlik Projesi, resmi kullanimiyla CDP (Carbon
Disclosure Project) iklim degisikligi ve kiiresel 1sin-
manin en biiyitk nedeni olan sera gazi salimlarinin
biiyiikliigiinii 6grenip paylagarak hem sirketlerin
karbon salimini azaltmalari icin aracit olur hem de
yatirimcilarin dogru tercihler yapmalari i¢in onlara
faydali bilgiler sunan bagimsiz ve uluslararas: bir ku-
rulugtur.

Avrupa Birligi, 2020 i¢in sera gazi emisyonlarini
azaltma hedefini tutturmaya devam ederken, 2030
iklim ve enerji hedeflerine ulagmak igin temel yas-
alar1 ve onlemleri uygulamaya koymaktadir. 2050
yilina gelindiginde, Avrupa, diinyanin ilk iklim
tarafsizigina sahip kitasi olmayr hedeflemekte-
dir. Ulkemizde de bircok sirket, karbon salmimin
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azaltmak ve siirdiiriilebilirlik katkilarini geligtirmek
icin ¢aligmaktadir. Ayni sekilde bu sirketler Kiiresel
Raporlama Girigimi (GRI) gdzetiminde hazirlanan
ve siirdiiriilebilirlik kamuoyu aydinlatma veri tabani-
na (SDD) dahil edilen yillik siirdiiriilebilirlik rapor-
lar1 yayinlamaktadirlar. Karbon saliniminin azalul-
mast konusunda raporlamada bulunan kuruluglarin
otomotiv, havacilik, kimyasallar, ticari hizmetler, tas,
ingaat, ingaat malzemeleri, dayanikli tiiketim mallari,
enerji, teghizat, finansal hizmetler, yiyecek ve igecek
tiriinleri, saglik tiriinleri, saglk hizmetleri, lojistik,
medya, metaller, cesitli perakendeciler, teknoloji
donanimi, telekomiinikasyon, tekstil ve konfeksiyon
gibi ¢ok cesitli sekedrlerde faaliyet gdstermelerinin
bir diger 6nemi de bu genis yelpazenin ayni zaman-
da Menge Garanti Sistemi’nin potansiyel miisterileri
olacak olmalaridir.

yerine getirerek, siirdiiriilebilir bir diinya ve temiz
bir ¢evre i¢in mutabik olunan ortak hedefler dogrul-
tusunda, kalkinma hedeflerine halel getirmeyecek
caligma ve diizenlemeleri yapmaketa, ikili igbirligini
gelistirmekte, bolgesel ve uluslararasi ¢aligmalara et-
kin katilim saglamaktadir. Nitekim, hazirlanan YEK
Sertifikalar1 uyum mevzuat da bu etkin kathmimn
yasal ifadesidir. Ulkemiz Kyoto mekanizmalari-
na katilamamig olmasina karsin, Yesil Iklim Fonu
kapsaminda finansmana uygun bulunmugtur. Avru-
pa Imar ve Kalkinma Bankasi (EBRD) tarafindan
yayinlanan bilgilere gére Tiirkiye, Kyoto uygunluk
programlart diginda kalan karbon kredileri iglemleri
ile ilgili kiiresel géniillii karbon piyasasinda énemli
bir rol oynamaktadir. Menge Garantisi Tiirkiye’nin
karbon tarafsizlig1 ve siirdiiriilebilirlik politikalarinin

bir sonucu olarak yerel mevzuatimizda

“ULUSLAR ARASI goriilen Yesil Enerji Sertifikalari, tilke-
Nitekim, Uluslararas: Enerji Ajans’nin ENER]JI AJANSI’'NIN mizin diinya emisyon ticaretine uyu-
Kurtarma Plani diye adlandirdigi Ha- KURTARMA muna iliskin yansimalardan biridir.
ziran 2020’de yayimlanan UEA’nin PLANINDA DAHA
Sustainable Recovery Plan olarak  §{RDURULEBILIR TURI(IYE’DE ME NSE
anilan raporda  “Paris Anlagmasi ve SISTEMLER

BM Siirdiiriilebilir Kalkinma Giin-
demi’nin hedefleri dogrultusunda daha
stirdiiriilebilir sistemler —gelistirmek,

GELISTIRMEK, TEMIZ
ENER]JI GECISLERINI

GARANTISINE
ILISKIN YASAL

temiz enerji gegislerini hizlandirmak \5:31 élg,ﬁl;?(l)mll{(l CERGEVE

ve emisyonlar1 azaltmak icin enerjiye AZALTMAK iCiN

yaturim yapilmast gerektigi vurgu-  ppg ERJIYE YATIRIM “Sustainable Energy for All” baglig1 al-
lanirken, ayni raporda tam 48 defa emi- YAPILMASI tinda hazirlanan kiiresel bir ¢aligmaya
syon kelimesinin ge¢mesi de carpicidir. GEREKTIGi gore enerji doniigiimii ile birlikte Tiir-
Tiirkiye’nin yani sira, AB bagta olmak v URGULAN MISTIR" kiye’nin 2030 yilinda toplam nihai en-

lizere Amerika ve tiim diinya tilkeleri,

iklim tarafsizligini hedef alan 2023,

2030, 2040 ve 2050 eylem planlarinda siirdiiriilebilir
temiz enerji i¢in karbon ayak izinin diisiiriilmesinin
onemi hususunda mutabikeirlar.

CDP 2018 Raporu “dlgemediginizi yonetemezsiniz”
seklinde baglamaktadir. Bu sdzden hareketle, enerji
titketiminde karbon salinimina sebep olan biiyiik sir-
ketler bagta olmak iizere, tiim enerji kullanicilarinin
temiz enerji kaynaklar ile enerji tedarikini sagla-
mast konusundaki kararlilik ve aliskanliklari ve be-
raberinde hangi enerji tiiriinii kullandiklarina dair
seffaf kaynak paylagimlarinin karbonsuzlagma hede-
fine ulagmada hayati 6nem tagidiginin altini ¢izmek

gereklidir.

Tiirkiye, bu noktada, payma diisen sorumluluklar:
20

erji tilketiminin neredeyse %40’in1 ye-
nilenebilir enerjiden kargilayabilecek
potansiyeli oldugunu ve bu rakamin yenilebilir enerji
payinin giiniimiizdeki seviyesine oranla neredeyse 3
kati olacagi tahmin edilmektedir. Tiirkiye, dzellikle
riizgar, giines ve jeotermal enerji konusunda 6nemli
bir YEK potansiyeline sahiptir. Kiiresel egilim ve ye-
nilenebilir yatirim maliyetlerindeki diisiis g6z oniine
alindiginda, Tiirkiye’de yenilenebilir enerji kaynak-
larinin artmaya devam etmesi beklenmektedir.

30/03/2013 tarihli ve 6446 sayili Elektrik Piyasast
Kanunu’nun 11linci maddesi ve 18/05/2005 tarih-
li ve 5346 sayili Yenilenebilir Enerji Kaynaklarinin
Elektrik Enerjisi Uretimi Amagh Kullanimia 11-
iskin Kanunun 5 inci maddesi ile kamuoyu gériisiine
acilan Elektrik Piyasasinda Yenilenebilir Enerji Kay-
nak Garanti Belgesi Y6netmeligi Menge Garantisi



adi da verilen YEK Garanti Belgelerinin dayanak
mevzuatidir.

Yenilenebilir Enerji Kaynaklarinin Elektrik Enerjisi
Uretimi Amagh Kullanimma iligkin Kanunu’nun 5.
Maddesi “YEK Belgesi” hitkmiinii amirdir. Buna gore
YEK Belgesi “Yenilenebilir enerji kaynaklarindan
tiretilen elektrik enerjisinin i¢ piyasada ve uluslararas:
piyasalarda alim satiminda kaynak tiiriiniin belirlen-
mesi ve takibi i¢in tiretim lisansi sahibi tiizel kisiye
EPDK tarafindan verilen belge” seklinde tanimlan-
maktadir. Goriildiigii tizere bu tanim, Avrupa Birligi
tarafindan sunulan tanimlamalara da uygundur.

Tiirkiye, ulusal bir menge garantisi sisteminin ku-
rulmasi i¢in bir deneyimle 3grenme siirecinden
gecmek zorunda degildir. Avrupa Birligi, yukarida
degindigimiz tizere, 20 y11d1r bu
konudaki mevzuatini geligtirmeye
¢abalamaktadir. Bu durum, Tiirki-

“AVRUPA BiRLIiGI, 20
YILDIR BU KONUDAKI

MENSE GARANTILERININ
KAYIT ZINCIRI
(BLOCKCHAIN) ALTYAPISI
ILE SATISI

Elektrik Piyasasinda Yenilenebilir Enerji Kaynak
Garanti Belgesi Yonetmeligi'nin Taslak Metninin 4.
maddesinin (m) bendi kontrat hitkmiinii amir olup,
“Organize YEK-G piyasasinda, YEK-G belgesini
eslesen fiyat iizerinden teslim alma veya teslim etme
yiikiimliiliigli doguran sézlesme” olarak tanimla-
maktadir. Yakin bir gelecekte sz konusu sertifika
alimlarinin kayit zinciri (Blockchain) teknolojisi iize-
rinden akilli kontratlarla yapilmasi beklenmektedir.
S6yle ki, giivenli bir veri taban1 olan Kayit zinciri, te-
mel olarak klasik kayit zinciri modeli
ile elektrigin kaynagini diger araglara
gore izlemek i¢in uygundur. Nitekim,

ye icin Avrupa Birligi’'nin ge¢mis MEVZUATINI yerel mevzuatimizda da diizenleyi-
mevzuat deneyiminden faydala- GELISTIRMEYE ci kurumlar arasinda EPIAS'in tercih
narak daha gelismis bir mevzuat ~ CABALAMAKTADIR.  cdilmesinin de veri tabani ve tekno-
yapabilmesi i¢in §nemli b1r firsac- BU DURUM, TURKIYE " 1ojik altyapisinin kayit zinciri (block-
ar. l}vrupa.B.lr.hgl der}e}’l_mh Tiir- ICIN AB’NIN chain) teknolojisine en yatkin altyap:
klye de g§11§t1r1lecek ilgili kurallar GECMIS MEVZUAT sistemine sahip olmasindan &tiirii old-
icin iyi bir temel olusturmaktadir. DENEYiIMiINDEN ugtu kanaatindeyiz.

Diizenleyen  Kuruluglar  Birligi FAYDALANARAK

(AIB), - Avrupa Enerji Sertifika  pDAHA GELiSMIS BIR Katilimciligi tegvik eden sistemler-
Sistemi (EECS) ile ilgili gerekli tim  MEVZUAT YAPABILMESI

kurallar1 olusturmustur. Bu kurallar
ayrintily, saglam temelli ve agiktir.

Nitekim yazinin baginda belirtildigi
lizere ortaya konulan amag ve bu
amaca yonelik mevzuat ¢aligmalar: da Avrupa Birligi
mevzuati ile uyum igerisinde ilerlemektedir. Ttirki-
ye, bir Menge Garanti sistemini desteklemek i¢in ge-
reken teknik ve mevzuat altyapisini bircok agamada
tamamlamaya dogru emin adimlarla ilerlemektedir.

Uygulayict kurumlari da genel anlamda siirece
hazirdir. Buna gbre, EPDK {iretim lisanslarini
diizenlemektedir, boylece prensipte mevcut sistem
de tiretim kayit kurulusu olarak hizmet verecek
sekilde genisletilebilir. EPIAS, elektrik ve gaz toptan
piyasalarini  basariyla vyiiriitmektedir. EPIAS ile
Dagitim Sistem Operatorleri olan EDAS arasinda bir
iletisim mekanizmasi da zaten mevcuttur. EPIAS$1n
yerli yazilim, seffaflik platformu gibi olduk¢a 6nem-
li ve basarili faaliyetleri Menge Garantisi Sistemini
giiclendirecektir.

iCIN ONEMLI BIR
FIRSATTIR.”

in yeni gii¢ olarak tanimlandigi son
zamanlarda, kayit zincirini, diger te-
knolojilerden ayiran en temel 6zellik,
beraberinde getirdigi sektorler arasi i
birligi platformlar: ile kolektif ¢aligmaya gereksinim
duyma niteligidir. Yeni bir akim olarak kayit zinci-
ri, miinferit sirketler veya iiriinler yerine, bir arada
deger yaratmayi bagarabilen ekosistemleri 6ne ¢ikar-
may1 hedeflerken, emisyon ticaretinin yapisina da
¢ok uygundur.

UYUSMAZLIKLARIN
COZUMU

Menge Garanti sistemini benimseyen iilkeler-
in ¢ogunlugu kayitlar1 10 yil muhafaza etmekeedir
(Norveg’in belirli kayitlari 25 yil muhafaza ettigi
bilinmektedir) Kayitlarin dogruluguna iligkin itira-
zlar sikayet konusu olabilir. Kayitlarin dogruluguna
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iligkin idari kurumlar nezdinde dogacak ihtilaflarin
idari yargi kapsaminda olacag: kanaatindeyiz. Ni-
tekim 01/01/2021 tarihinde yiiriirliige girecek olan
Taslak Yonetmelik’in 18. maddesi organize YEK-G
piyasasinda itiraz siireglerini diizenlemektedir.

YEK-G ikili anlagmasi, sistem kullanicilari arasinda
ozel hukuk hiikiimlerine tabi olarak YEK-G belge-
sinin alinip satilmasina dair yapilan ve Kurul onayina
tabi olmayan ticari anlagmay1 tanimlamaktadir. Bu
cercevede sistem kullanicilarinin  aralarinda  ¢ika-
cak olasi ihtilaflarinda 6zel hukuk hiikiimlerine tabi
olacagini belirtmek gerekmektedir. Bir enerji ticar-
et merkezi olmak isteyen iilkemizde, bu gergeve-
de ve benzeri ihtilaflarin ¢3ziimii noktasinda enerji
uyusmazliklarina 6zel ihtisas mahkemelerinin kurul-
mast gerektigini de degerlendirmek gerekmektedir.
Nitekim arabuluculuk ve tahkim yolu ile s6z konusu
uyusmazliklarin ¢dziilebilmesine iligkin sozlesmede
bir hitkiim konulmasi halinde, bu alanda uzman
arabulucular veya atanacak tahkim iiyeleriyle soz
konusu uyusmazliklarin ¢8ziimii saglanabilecektir.

SONUC

Diinya miithis bir yenilenebilir enerji devriminin tam
ortasinda iken, Tiirkiye elektrikli araglar, akilli sehirl-
er, enerji depolama, batarya ve hidrojen altyapilari,
tarifeler, karbon tutma ve yeniden kullanimi, enerji
verimliligi, hibrit kaynaklar, iireten tiiketiciler, kayit
zinciri, aragtan sebekeye teknolojisi (V2G), kuyu-
dan tekere emisyon degerleri ve yenilenebilir devri-
mine uyumlu bir¢ok konuda, mevzuat altyapisi hizla
tamamlamig ve regiilasyonlarina devam etmektedir.

Tiirkiye’de Menge Garantilerinin potansiyel miister-
ilerinin kim olacagini degerlendirdigimizde, 2017
yilinda eski Yenilenebilir Enerji Genel Miidiirliigii
tarafindan vyiiriitiilen “Yesil Elektrik Aragtirmalar”

w

sonuglarina gore, Tiirkiye’deki ilk 500 sanayi sirke-
tinin (ISO 500 listesi) %96’s1 yesil elekerik kullan-
mayi tercih edecekleri ifade edilmigtir. Ayrica, bu
sirketlerin %21°i standart elekerik fiyatindan daha
pahali olsa bile yesil elektrigi tercih edecegini ifade
etmistir. Ticari tiiketiciler (ISO 500 listesi), elekerik
tiretim sirketleri (yenilenebilir), elekerik tedarik gir-
ketleri potansiyel miisterilerden olup, ISO 500 liste-
sindeki sirketlerin profilinde, rafineriler, otomobil
iireticileri, demir, ¢elik, aliimin ve bakir endiistriler,
¢imento endiistrileri, tersaneler, elektronik ev aletleri
iireticileri, kimya ve ilag endiistrileri, gida endiistril-
eri, tekstil, giibre vb. sektorler yer almakeadir.

Nitekim, Uluslararasi oyuncularin ¢evreye yéne-
lik duyarliliklarini gelistirmeleri i¢in giderek artan
bir kiiresel egilimin yani sira, Tiirkiye’de aralarinda
ulusal sirketlerin de bulundugu 150°den fazla girke-
tin, 2025 yilina kadar elektrik titketiminde belirli bir
YEK yiizdesine ulagmaya yonelik saglam siirdiiriile-
bilirlik taahhiitleri ve potansiyel hedefleri bulun-
dugunu belirtmek isteriz.

Biiyiik otel zincirleri, iiniversiteler, aragtirma en-
stitiileri, kamu idaresi, belediyeler, uluslararas: sir-
ketler, turizm ve seyahat, telekom ve teknoloji,
yiyecek ve icecek, tiiketim iiriinleri gibi belirli sek-
torler bagta olmak iizere, Tiirkiye mengeli iiriinlerin
Avrupa iilkelerine veya ABD’ye ihrag edildigi birgok
farkli sektordeki sirket potansiyel menge garantisi
miisterisidir.

Menge Garantisi konusunda atilacak adimlar ve daha
pahali da olsa bu tarifeye yonelecek olan sanayi ku-
ruluglarindan evsel tiiketicilere kadar tiim nihai kul-
lanicilar, diinyanin ve iilkemizin sifir karbon hedefine
dogru yol almasinda dnemli paya sahip olacaklardir.




LEGAL DIMENSION OF THE
GUARANTEE OF ORIGIN

Atty. Selma Karaduman (Karaduman Law) - Atty. Murat Sayin

he term of “green energy” that has been devel-

oping for a long time in Europe and the guar-
antee of origin, which shall provide that, certificate
of origin by other name and especially the prefer-
ence for energy consumers to consume “green en-
ergy” has gained momentum recently for Turkey.

Mr. Fatih Dénmez, Minister of Energy and Natu-
ral Resources, used the expressions “We have always
been in favor of domestic and renewable energy.
We have set our course, objectives and policies with
this philosophy. We shall not only expand domes-
tic and renewable energy production,

Following these developments, as of 28.07.2020, the
regulation No. 31199 Amending the Regulation on
Certification and Support of Renewable Energy Re-
sources was published in the Ofhcial Gazette.

While the Renewable Energy Resource Guarantee
Certificate is on the agenda-, it is also important to
understand the work and legal basis for document-
ing renewable energy sources. When examining a
global registration system such as guarantees of or-
igin, it is necessary to take into account paradigms
from registration blockchain applications

but also its use. We stated before that ngigﬁsﬁi built on smart contracts, particularly lo-
we are working on a renewable en- cal and regional harmonization policies,
. ) NOT ONLY ) ..
ergy tariff for consumers who want it from blockchain applications, renewable
. . ; . DOMESTIC AND . . .

for this purpose. With this tariff, we RENEWABLE energy, carbon footprint and sustainabil-
shall give this opportunity to users who ENERGY ity policies, business, management, trade,
want to consume electricity produced implementation and demand side.

Iv f bl PRODUCTION
only from renewable sources. Work on BUT ALSO ITS
the tariff is ongoing.” in the statement USE.” The Guarantee of Origin - has three main

he made in early 2020.

After these statements, opinion of EMRA, EVCED
and EPIA§, which cooperated with the tariff became
issue of concern. EMRA President Mr. Mustafa Yil-
maz, in his statement published on the website of
EMRA on 26.06.2020 stated, “There shall be op-
portunities for consumers who want to use elec-
tricity generated from renewable energy. We will
determine a new vision on this issue and the new
instrument of our energy exchange shall be green
certificate products”. Immediately after this inci-
dent, on 01.07.2020, with the announcement of
“Exposure Draft Regulation on the Renewal of the
Renewable Energy Resource Guarantee Certificate
in the Electricity Market and the Regulation on the
Amendment of the Regulations on Certification and
Support of Renewable Energy Sources.” by EMRA,
an important step has now been taken in bringing
long-lasting theoretical processes into practice.

objectives. These are:

+ Tracking the source of electrical energy pro-
duced based on renewable energy sources up to
the final consumer point of production;

*  Development of products that can effectively re-
spond to green electricity consumption demands
of final users in a free consumer status who has
the right to choose their supplier;

*  Providing the mechanism by ofhcially perform-
ing the green energy certification.

As mentioned above, “with the aim of spreading
the use of renewable energy sources in electricity
generation and consumption and protecting the
environment, a certain amount or proportion of
electrical energy supplied to consumers, tracking
the production of renewable energy sources by li-
censed legal entities, to establish a renewable energy
resource guarantee system that allows consumers to

23



supply them with proof and disclosure by certifying
electricity generated from renewable energy sourc-
es, and to determine the procedures and principles
for the indiscriminate, objective, transparent opera-
tion of this system.” The draft text on the regulation
on renewable energy source guarantee certificate in
the Electricity Market, which was declared to public
opinion by EMRA on 01.07.2020, is an important
step in the said alignment targets.

electricity producers that the electricity they produce
is produced from renewable sources, and to present it
to the consumer.

The fact that Guarantee of Origin can guarantee
that the consumer is avoided by double counting is
another feature that makes this certificate preferable.
Therefore, Guarantees of Origin appear as an elec-
tronic certificate. The electronic guar-
antee of origin certificates are based on

“RENEWABLE ; 1. )
GUARANTEE OF ENERGY multiple goals such as, providing an anti-
CERTIFICATES fraud warranty, providing a manageable
ORIGIN WHICH ARE environment for managing numerous
CALLED AS certificates (it is currently known that
As it is known, every electricity pro- GUARANTEE OF more than 60 million certificates are is-
duced is integrated into the national pyain ARE THE Sued each year) and facilitating interna-
distribution network and it is not possi- DOCUMENTS tional trade.
ble to know that which source of pro-
; s THAT ENABLE ) o S
duction the energy consumed after this TO DETERMINE The Certificate of Origin, which is re-

moment. To exemplify, it is not possible

allows watching TV in Istanbul is pro-
duced from the Keban Dam or whether
it is produced at the wind power plant in
Balikesir. Renewable energy certificates called Guar-
antee of Origin, also known as Green Certificates; is
thee documents that make it possible to determine
the source of electricity consumed. In addition to
providing consumers with a proven renewable elec-
tricity with the Guarantee of Origin, in this way, the
green electricity demands of consumers who want
to consume green electricity can be met as well as an
additional return to renewable energy investors.

Certificates offering a guarantee of origin (Renew-
able Energy Certificate) is the name given to certifi-
cation that records that one megawatt-hour of elec-
tricity is generated from a suitable renewable source
and confirms which renewable energy sources sup-
ply electricity to the network is supplied from.

Guarantee of Origin, which is a voluntary system,
is an effective and well-known tool that complies
with the Greenhouse Gas Protocol Scope 2 Guide
and is an effective and recognized tool for reducing
greenhouse gas emissions and increasing the degree
of sustainability, and is one of the important certifi-
cation systems of the Renewable Energy Revolution.
The main purpose of the guarantee of Origin is to
provide proof when selling electricity to renewable
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nent: 10 exsmplly, It b ot posiv'e - THE SOURCE OF
to determine whether the eectr1c1tyt at THE CONSUMED

ELECTRICITY.”

ferred to as Guarantee of Origin (GoO)
in the international literature, is also ex-
pressed with concepts such as the Green
Label. According to Article 15 of the Eu-
ropean Union’s 2009/28 / EC Directive,
the Guarantee of Origin System aims to “to provide
electricity consumers with the determination of the
source of the energy they consume, to increase the
transparency and accountability, and to prevent rep-
etition.”

As mentioned above, the Guarantee of Origin is a
green label or monitor that guarantees the produc-
tion of an MWh (megawatt-hour) electricity from
renewable energy sources. In case a company receives
a Guarantee of Origin Certificate, the guarantees of
origin are cancelled in the electronic certificate reg-
ister as documents relating to electricity delivered or
consumed. The Guarantee of Origin, standardized
by the European Energy Certificate System (EECS)
provided by the Association of Issuing Bodies (AIB),
ensures that property is monitored, requests are veri-
fied, and that Guarantee of the Origins are sold only
once and no repetitions are made.

After nearly 20 years of progress, European Union
has now adopted a standard (CEN EN 16325) that
defines the qualifications of the Guarantees of Ori-
gin, as well as the processes related to the issuance,
transfer, cancellation and termination of the Guaran-
tee of Origin in a relatively clear, complete and orig-



inal manner. The recently adopted European Union
legal framework obliges member states to regulate
their guarantees of origin according to this standard.
The implementation is expected to make the guar-
antee of origin process uniform in member states
(including member states that are not currently AIB
members). Turkey’s adoption of a rule-making legal
framework for origin guarantees with best practices
such as the European Union’s legal framework (and
CEN standards for electricity Origin Guarantees)
will undoubtedly have significant advantages in de-
veloping an effective nationally active guarantee of
origin market.

THE PLACE AND
DEFINITION OF
GUARANTEES

OF ORIGINS IN
EUROPEAN UNION

“A GUARANTEE
OF ORIGIN IS
AN ELECTRONIC

ty, describing the Guarantee of Origin as follows: “A
‘Guarantee of Origin’ means an electronic document
that only aims to provide evidence to the final cus-
tomer that a particular share or amount of energy
is produced from renewable sources as stipulated in
Article 3 (6) of Directive 2003/54 / EC.” In the Sec-
ond SER Directive, it is emphasized again that the
sole purpose of Guarantees of Origin is to inform
final customers that a certain energy share or amount
is produced from renewable resources.

On the other hand, in accordance with the EU Ac-
quis, published in the Ofhcial Gazette on March 8,
2020; “Regulation Amending the Regulation on
Certification and Support of Renewable Energy Re-
sources” it can be said that the relevant legislation
has been harmonised with the EU by incorporating
hybrid energy systems in the renewable
energy sources regulation.

Considering in the scope of Europe-
an Union legislation, the Guarantee of

LEGISLATION CEE’(I;I\I;;SST&{EO Origin is issued at the request of the

FINAL CUSTOMER ¢lectric manufacturer from the renew-
The first Sustainable Energy Resources THAT A CERTAIN able electricity source. Therefore, Guar-
(“SER”) Directive (Article 5) summariz- ENERGY SHARE  antee of Origin remains a voluntary
es a Guarantee of Origin implemented OR AMOUNT IS mechanism. In addition, Guarantee of
with the 2001/77 / EC Directive accu- prODUCED FROM ©Origin is issued for a standard volume
rately: Article 5 of the Directive defines RENEWABLE of 1 MWh. For each energy unit pro-
the Guarantee of Origin, as “The energy SOURCES.” duced, at most one Guarantee of Origin

source and production dates and loca-
tions from which electricity is produced
are required to be included in a Certificate of Origin.
Guarantees of origin in the directive for hydroelec-
tric facilities should also specify the capacity of the

power facilities.”

In the conversion of energy; demand management,
storage, smart grids, more active participants with
energy value chain democratized by self-produc-
tion, and an increase of the diversity of tariff options,
hedging opportunities increase, reduced energy
costs and risk, contribution to energy efhciency and
sustainability goals to the forefront of the global fac-
tors, such as the role of final consumers in the energy
sector has been strengthened.

As a matter of fact, the 2nd SER Directive (2009/28/
EC Directive) organized by targeting the final cus-
tomer, specifically emphasizes accuracy and reliabili-

is issued. Guarantee of Origin is issued
within 12 months of the production of
the relevant energy unit and canceled when used.

GUARANTEE OF ORIGIN
AND DECARBURIZATION

Within the framework of struggle against climate
change, the goals for global transition to a low-car-
bon economy envisage a radical transformation that
shall change people’s way of life, their way of pro-
duction and manufacturing. Climate Neutrality,
which is the goal of the European Green Deal, can
directly affect energy policies, health and agricul-
ture-related investments, the use of water resourc-
es, food security, growth strategies, transition to a
low carbon economy and sustainable development
goals not only in Europe but also in all countries of
the world. International efforts under the roof of the
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United Nations focus on actions aimed at limiting
global warming to a 1.5-degree increase. The Kyoto
Protocol, which could be implemented in the peri-
od of 2005-2012 under the United Nations Frame-
work Convention on Climate Change, has the legal
ground that sets out the goal of “Green Economy”
in Paris Agreement with the titles such as climate
change reduction, Compliance and Technology
Transfer, which are in practice as of 2020.

EVCED president Mr. Dr. Oguz Can in his presen-
tation stated that: “As a dramatic and distressing evi-
dence the Covid-19 process reveals with all its fresh-
ness that actually our world is not that big; a man
shopping at the market in China’s Wuhan province,
the people going to the match in Milan, Italy, the
sugarcane farmer in Sao Paolo, Brazil, is

the atmosphere as a result of fossil fuel consumption.
Within the framework of climate battle policies aim-
ing a sustainable future, the European Union is tar-
geting companies for the transition to a zero-carbon
future with regulations such as the “Non-Financial
Reporting” Directive that obliges companies to re-
port on environmental issues. The Carbon Disclo-
sure Project, with the official use of CDP (Carbon
Disclosure Project), is an independent and inter-
national organization that both helps companies to
reduce carbon emissions and provides useful infor-
mation for investors to make the right choices by
learning and sharing the magnitude of greenhouse
gas emissions, which is the biggest cause of climate
change and global warming.

By 2050, Europe aims to become the

connected to each other and we need to “IN THE world’s first continent with climate neu-
get along with nature.” subsequently his TRANSITION trality. Also in our country, many com-
statements he used the words of “The TO THE NEW panies are working to reduce carbon
transition to the new normal, not the NORMAL, NOT emissions and improve their sustain-
strongest institutions and organizations, THE STRONGEST ability contributions. Likewise, these
but the most adapted institutions and INSTITUTIONS companies publish annual sustainability
organizations can survive” emphasizing AND reports under the guidance of the Glob-
that “Green Recovery instead of Green  ORGANIZATIONS, al Reporting Initiative (GRI) and are
growth” BUT THE MOST  included in the Sustainability Disclo-

ADAPTED sure Database (SDD). Another import-
The Sustainable Recovery Plan Report INSTITUTIONS ant thing is that companies reporting
for the Energy Sector, prepared in June AND on carbon emissions reduction operate
2020 by Mr. Dr. Fatih Birol, the Presi-  ORGANIZATIONS in a wide range of sectors such as auto-
dent of the International Energy Agen- SHALL BE ABLE TO motive, aviation, chemicals, commercial
cy, is another example of the literature SURVIVE. “ services, stone, construction, construc-

that we shall encounter more frequently

in the literature. The International En-

ergy Agency also recommended that governments
integrate clean energy innovation into the heart of
energy policies in its special Clean Energy Innova-
tion Report, Energy Technology perspectives, dated
July 3, 2020, aim to achieve net zero emissions while
improving energy security.

Decarbonization, in other words- climate-neutrality.
Climate neutrality, which means zero carbon, means
that all carbon emissions must be balanced with car-
bon retention, the process of removing and storing
carbon dioxide from the atmosphere, in other words
zero carbon. Environmental problems such as cli-
mate change, global warming and carbon footprint
have reached a level that cannot be ignored today.
The biggest source of these problems is that compa-
nies release a huge amount of greenhouse gases into
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tion products, durable consumer goods,

energy, equipment, financial services,
food and beverage products, health products, health
services, logistics, media, metals, various retailers,
technology equipment, telecommunications, textiles
and apparel shall also be potential customers of Guar-
antee of Origin System.
As a matter of fact, in the report, published in June
2020, which the International Energy Agency (IEA)
called a rescue plan which is referred as IEA’s Sus-
tainable Recovery Plan, while stressing the need to
invest in energy to develop more sustainable systems,
accelerate clean energy transitions and reduce emis-
sions in line with the goals of the Paris Agreement
and the UN Sustainable Development Agenda, it is
also striking that the word emission has been used 48
times in the very same report. In addition to Turkey,
the EU, America and all countries of the world agree



on the importance of reducing the carbon footprint
for sustainable clean energy in the 2023, 2030, 2040
and 2050 action plans targeting climate neutrality.

CDP 2018 Report begins as: “You can’t manage
what you don’t measure,”. Based on this statement, it
is necessary to underline that the determination and
habits of all energy users, particularly large compa-
nies that cause carbon emissions in energy consump-
tion, to provide energy supply with clean energy
sources, and transparent resource sharing regarding
which type of energy they use are vital in reaching
the carbonization target.

Turkey, at this point, by fulfilling its responsibilities
in line with the common goals agreed for
a sustainable world and a clean environ-

“IN THE RESCUE

the potential to meet almost 40% of total final en-
ergy consumption from renewable energy in 2030
and this figure is estimated to be almost 3 times the
share of renewable energy compared to today’s level.
Turkey has an important SER potential especially in
wind, solar and geothermal energy. When consider-
ing the decline in global trends and investments in
renewable energy costs are expected to continue to
increase renewable energy sources in Turkey.

Article 11 of the Electricity Market Law No. 6446
dated 30/03/2013, Article 5 of the Law No. 5346 dat-
ed 18/05/2005 of the Use of Renewable Energy Re-
sources for the Purpose of Generating Electrical En-
ergy and Regulation on Renewable Energy Resource
Guarantee Certificate in the Electricity
Market, which is opened to public opin-

ment, makes studies and arrangements PLAN OF THE ion are the underlying legislation of the
) ) . INTERNATIONAL ¢

without detriment, develops bilateral ENERGY SER Guarantee Certificates, also called

cooperation, and provides active par- AGENCY. IT IS the Guarantee of Origin.

ticipation in regional and internation- HIGHLI G’HTED

al studies. In fact, the SER Certificates Article 5 of Law on The Use of Renew-

compliance legislation prepared is the l NVE;JTAAIENT able Energy Resources for the Purpose of

legal expression of this effective partici- IN ENERGY IS Generating Electrical Energy is a man-

pation. Although our country could not datory provision of “SER Certificate”.
ici in the Kyoto mechanisms NECESSARY TO Accordingly, SER Certificate is defined

paracipate 11 e Y AN EVELOP MORE sy S5

it was found eligible for financing un- SUSTAINABLE as “The document issued by EMRA to

der the Green Climate Fund. Accord- the legal entities that are holding gener-

ing to the information published by the E)ZIS’EE)T‘TSé ation license for the determination and

European Bank for Reconstruction and tracking of the type of source in the do-

Development (EBRD); Turkey plays CTLIE::\\II S];:;IIE)ILGSY mestic and international markets of the

an important role in the global volun- AND REDUCE electricity generated from renewable

tary carbon market for carbon credits EMISSIONS * energy resources”. As can be seen, this

transactions, which are excluded from
Kyoto compliance programs. Guarantee
of Origin, as a result of Turkey’s policy of carbon
neutrality and sustainability, Green Energy Certifi-
cates seen in our local legislation is one of reflection
on the compliance of our country into the world of
emissions trading.

LEGAL FRAMEWORK FOR
GUARANTEE OF ORIGIN IN
TURKEY

According to the global study that prepared un-
der the prepared under the “Sustainable Energy for
All” heading, with energy conversion, Turkey has

definition also complies with the defini-
tions submitted by the European Union.

Turkey does not have to go through a process of
learning through experience in order to establish
a national Guarantee of Origin. As we mentioned
above, the European Union has been trying to im-
prove its legislation on this issue for 20 years. This
is an important opportunity for Turkey to make a
more advanced legislation by taking advantage of the
European Union’s past regulatory experience. The
European Union Experience provides a good basis
for the relevant rules to be developed in Turkey. As-
sociation of Issuing Bodies (AIB) has established all
the necessary rules for the European Energy Certifi-
cation System (EECS). These rules are detailed, well
based and clear.
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In fact, as stated at the beginning of the article, the
aim set out and the legislative works for this purpose
are also progressing in harmony with the legislation
of the European Union. Turkey is taking firm steps
towards completing the technical and legislative in-
frastructure needed to support a Guarantee of Origin
in many stages.

Implementing institutions are also generally ready
for the process. EMRA regulates production licenses,
so that in principle the existing system can be ex-
panded to serve as a production registration agen-
cy. EPIAS successfully carries out electricity and gas
wholesale markets. There is already a communica-
tion mechanism between EPIAS and EDAS, Distri-
bution System Operators. EPIAS’s very important
and successful activities such as domes-
tic software and transparency platform
shall strengthen the Guarantee of Or-
igin.

SALES OF
GUARANTEE OF

“THE EU HAS
BEEN TRYING
TO DEVELOP ITS
LEGISLATION ON
THE ISSUE FOR
20 YEARS. THIS IS
AN IMPORTANT

Recently, the systems that encourage participation
are defined as the new power, the main feature that
separates Blokchain from other technologies is its
need to work collectively with the cross-sectoral co-
operation platforms it brings with it. As a new trend,
Blokchain is well suited to the structure of the emis-
sions trade, while aiming to highlight ecosystems
that can achieve value together rather than individu-
al companies or products.

DISPUTE RESOLUTION

The majority of countries that adopt the Guarantee
of Origin retain the records for 10 years (Norway is
known to retain certain records for 25 years.). Ob-
jections to the accuracy of the recordings may be the
subject of complaints. We believe that
Administrative Jurisdiction shall cover
any disputes arising before administra-
tive institutions regarding the accuracy
of the records. In fact, Article 18 of the
Draft Regulation, which shall come into
force on 01/01/2021, regulates the objec-
tion processes in the Organized SER-G

ORIGINS WITH Oﬁgﬁ%}iﬁ? market.

THE BLOCKCHAIN TOMAKEMORE 11 SER_G bilateral agreement defines

INFRASTRUCTURE ADVANCED the commercial agreement between
LEGISLATION the system users regarding the purchase

Paragraph (m) of the 4th article of the BY TAKING and sale of the SER-G certificate subject

Draft of the Renewable Energy Re- ADVANT,AGE OF 5 the provisions of the private law and

source Guarantee Certificate Regu- THE EU'S PAST which is not subject to the Board approv-
LEGISLATIVE

lation in the Electricity Market is the
mandatory provision and defines the
contract that obliges the delivery or
delivery of the SER-G certificate at
the matching price in the Organized SER-G mar-
ket. In near future, it is expected that these certifi-
cate purchases shall be made through smart contracts
through Blockchain technology. As such, Block-
chain, which is a secure database, is basically suitable
for monitoring the source of electricity compared to
other vehicles with the classic record chain model.
As a matter of fact, we believe that the preference
of EPIAS among the regulatory agencies in our lo-
cal legislation is that the database and its technolog-
ical infrastructure are the most prone to Blockchain

technology.
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EXPERIENCE. “

al. In this context, it is necessary to spec-
ify that the potential conflicts between
the users of the system shall be subject
to the provisions of private law. In our
country, which wants to be an energy trade center,
it is also necessary to consider that specialized courts
for energy disputes should be established within this
framework and at the point of resolution of similar
disputes. In fact, if a provision is made in the contract
on the resolution of such disputes through mediation
and arbitration, the disputes in question may be re-
solved with expert mediators or the arbitrators to be

appointed in this field.

CONCLUSION

While in the midst of the world’s great renewable



energy revolution, Turkey electric vehicles, smart
cities, energy storage, battery and hydrogen infra-
structure, tariffs, Carbon Capture and Reuse, Energy
Efhciency, Hybrid Resources, Producing Consum-
ers, Blockchain, Vehicle-to-grid (V2G) well-to-
wheel emissions values and the renewable revolution
the legislation has rapidly completed its infrastruc-
ture and continues its regulations on a number of
issues consistent.

When we consider who would be potential custom-
ers of Guarantee of Origin in Turkey, conducted
by former Renewable Energy General Directorate
in 2017 “Green Power Research”, according to the
results, 96% of the top 500 industrial companies in
Turkey (ISO 500 list) would prefer to use green elec-
tricity. In addition, 21% of these companies would
prefer green electricity even if it is more expensive
than the standard electricity price. Commercial con-
sumers (ISO 500 list), power generation companies
(renewable), electricity supply companies are the
potential customers and in the profile of companies
in the ISO 500 list, refineries, automobile manufac-
turers, iron, steel, alumina and copper industries,
cement industries, shipyards, electronic home ap-
pliance manufacturers, chemical and pharmaceutical
industries, food industries, textile, fertilizer, etc. sec-

v
¥

tors are included.

As a matter of fact, we would like to state that Inter-
national players as well a global trend increasingly
to develop their awareness as to the environment,
more than 150 companies, including also found that
national company in Turkey, robust sustainability
commitments and potential targets for achieving a
specific SER percentage of electricity consumption
by 2025.

Especially sectors such as large hotel chains, univer-
sities, research institutes, public administrations, mu-
nicipalities, international corporations, tourism and
travel, telecom and Technology, Food and beverage,
consumer products companies in many different sec-
tors where products originating in Turkey are ex-
ported to European countries or the United States
are potential Guarantee of Origin customers.

Steps to be taken regarding the Guarantee of Origin
and, all final users, from industrial enterprises to do-
mestic consumers, who shall go towards this tariff,
even its more expensive, shall have a significant share
in the way the world and our country are heading
towards the zero carbon target.

o)
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GUNDEM:

ELEKTRIKLI ARAC SAR]
ISTASYONLARI

Petrol ve petrol diriinleri, 20. Yiizyilin en dnem-
li enerji kaynag: olarak insanlarin giinliik ihti-
yaglarinin bir pargast olmustur. Tiirkiye’de ener-
ji mevzuati kapsaminda kurulmug ve isletilmekte
olan akaryakit istasyonlari ise petroliin ve LPG’nin
tiikketiciyle bulusma noktasi olarak olduk¢a 6nemli
bir gorev ifa etmektedir. Akaryakit istasyonlarinin
mevcut gorevlerine, dniimiizdeki siiregte yeni bir
gorev daha eklenecektir. Elekerikli ara¢ sarj tinitel-
erini de icerecek olan sdz konusu istasyonlarin, artik
gercekten de birer enerji istasyonu olarak anilmasi
dogal kargilanacakur.

Bizler de bu yazimiz ile elekerikli sarj

“LISANS SAHIBI

Av. Erdem Engin - Av. Alpay Ozdemir

yiiriirliige girmesi ile birlikte isletmeciler, tiiket-
iciden elektrik satig bedeli diginda ek hizmet be-
deli talep edebileceklerdir.

«  Uretim ve tedarik lisans: sahibi tiizel kisilerin,
sarj istasyonlar: araciligiyla ikili anlagmalar {ize-
rinden elekerik satabilmesi miimkiin olacakeir.

. i§letmeciler, sarj istasyonlariyla ilgili tiim kapa-
tma, devir ve isim degisikligi islemlerini ilgili
dagitim sirketine bildirecek.

2030’'DAKI SAR]
ISTASYONU TAHMINI

) .. OLMAYAN
istasyonlarini konu alan diizenlemel-
er ile merak edilebilecek bazi sorularin GERgEK -
larin bi direrek sigl VE TUZEL Ulkemizde giincel olarak 81 ilin 60’inda
cevap all(rl. ' d'lli ardya getrerek stziere KISILERIN, sarj istasyonlart kurulmug durumda. 2011
SUNMAXK IStedis. KAR AMACI yilinda 3 sarj istasyonu firmasi mevcut
_ s . GUTMEDEN iken, bugiin itibariyle pazarda 25 fir-
Elgktnkh Araglar Sarj Istasyonung ,H_ ELEKTRIK SATISI ma faaliyette bulunuyor. SHURA Enerji
iskin Usul ve Esaslar Taslak Metni in- - NN Déniisimi Merkezimin. Tiirkive Ul
lendiginde ortaya su tespitler cik- YAPABILMESININ - Donisumil Merkezi nin, 1Urkiye iagtir-
e it dg ya 3 P s ONU ACILACAK” ma Sektdriiniin Déniisiimii - Elekerikli
maktadir:

*  Enerji Piyasasi Diizenleme Kurumu
(EPDK), elekerikli ara¢ kullaniminin yaygin-
lagtirilmasi amaciyla arag sarj istasyonu kuracak
sirketleri lisans veya onlisans alma uygulamasina
tabi tutmayacakuir.

*  Sarj istasyonu kurmak isteyen isletmeciler, bol-
gelerindeki elektrik dagitim sirketlerine baglanti
bagvurusu yapabilecek olup, sozlesme yapma-
ya gerek duymaksizin tiim elekerikli ara¢ kul-
lanicilarina hizmet verebilecektir. Ayrica, s6-
zlesme iligkisi icerisinde belirli kullanicilara
elektrik enerjisini tedarik edebilecektir.

* Lisans sahibi olmayan gercek ve tiizel kisile-
rin, kar amaci giitmeden elektrik satigi yapa-
bilmesinin 6nii agilacak ve s6z konusu taslagin
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Araglarin Tiirkiye Dagium  Sebekesine

Etkileri Raporu’nda, elekerikli arag sarj
noktalarinin 2030 yilindaki toplam sayisina dair
tahminler de yer aliyor. Tiirkiye’deki elekerikli arag
sayisinin 2030’da 2 milyon 200 bin olacagi tahmin
edilmektedir. Raporda, elektrikli arag sarj nokta-
larinda, orta performansh biiyiimede rakamin 781
bin, yiiksek performansh biiyiimede ise 1 milyon
939 bin olacag: 6ngoriilmektedir.

Tiirkiye Elekerikli ve Hibrid Araglar Platformu
(TEHAD) verilerine gore, 2020 y111r11n ilk 3 aymda
%100 elekerikli modeller 82 adet, hibrid modeller ise
3235 adet satildig1 goriilmektedir. S6z konusu ver-
iler gozetildiginde, 2020 yilinmn ilk 3 ayinda saulan
Elektrikli ve Hibrid otomobil sayisi, bir 6nceki yila
gore artig gdstermis durumdadir. 2019 yilinin ilk



ceyreginde 43 adet %100 elekerikli ve 1810 adet hi-
brid otomobil satis1 gergeklegtirmistir.

Tiirkiye Istatistik Kurumu verilerine
gore, gecen yilsonu itibartyla trafige
kayitli 12 milyon 503 bin 49 adet oto-

“TURKIYE DEKI
ELEKTRIKLI

Eurostat'in 2017 yili sonu verilerine gore ilk sirada
139 bin ile Norveg yer aliyor. Fransa’da 87 bin, Al-
manya’da ise 54 bin adet elektrikli otomo-
bil tercih edilmistir. Bu iilkeleri sirastyla
Ingiltere (41 bin), Polonya (26 bin) ve

mobilden yiizde 38,1’inin dizel, yiizde ARAC SAYISININ Ispanya (15 bin) izlemektedir. 2019 yili-

37,3’tiniin LPG, yiizde 24,2’sinin ben- 2030’DA 2 na gelindiginde de %40,9 payla zirveyi

zin yakitl, yiizde 0,1'inin elekerikli MILYON 200 birakmayan Norveg pazarin hikimiyetini

veya hibrit oldugu gériildii. Elekerikli BiN OLACAGI ele almig durumdadir.

veya hibrit otomobil sayisinin klasik .

icten yanmali motorlu araglara nispe- _ TAHMIN , Elektrikli Araglara Gelen Son Vergi:
EDILMEKTEDIR.

ten diisiik seviyede olmasina ragmen,
bunlarin trafige kaydinda gozlenen
sirekli artig dikkati cekmektedir.

Trafige kayuth elekerikli ve hibrit ara¢ sayis1 2011°de
yalnizca 47 iken, bu say1 2012°de yiizde 385,1 artarak
228’, 2013’te bir dnceki yila gore yiizde 91,2 yiik-
selerek 436’ya ¢ikt1. Elekerikli ve hibrit otomobiller-
in sayis1 2014’te 525, 2015’te 889 olurken, 2016’da
1000’1 agtr. Trahge kayith elektrikli ve hibrit oto-
mobil sayis1 2017°de 1685, 2018’de 5 bin 367, gegen
yilsonu itibartyla da 15 bin 53 olarak kayitlara gecti.
Boylece, son 5 yilda elektrikli otomobillerin sayist
yaklagik 16 kat artt1. 2019°daki hizli yiikselis dikkat
cekiyor. Gegen yil trafige kaydedilen elekerikli ve
hibrit otomobil sayisi, 2018 rakaminin yaklagik ii¢
katina ¢ikug gozlendi.

Elekerikli Arag¢ Sayisinda Norveg ve Hollanda
Zirvede

Avrupa’da elektrikli otomobil sayisina bakildiginda

“Geri Kazamm Katilim Payl” 2020
Yilbagindan Itibaren Yiiriirliikte

Cevre ve Sehircilik Bakanligi'nin, Elekerikli ve Hi-
brid araglarda bulunan bataryayi, elektrikli ve elek-
tronik cihazlarin igerisindeki ‘pil” ile esdeger tutarak
vergi kapsamina aldigi Geri Kazanim Katilim Pay:
ile ilgili yonetmelik 31 Aralik 2019 tarihli resmi
gazetede yayimlanarak yeni yilin ilk giinii yiiriirliige
girmistir.

Boylece elektrikli arag sahiplerinin 6dedigi o1V,
KDV ve MTV’nin yaninda bir de Pil Vergisi eklen-
di. Tiim diinyanin ve Avrupa iilkelerinin gevresel
kaygilar yiiziinden dizel ve benzin motorlu araglari
sinirlandirarak, Elekerikli araglara yoéneldigi bu
donemde, bizim ‘cevre’ kaygisi alunda en gevreci
ulasim modeli olan eleketrikli araglara vergi getir-
ilmesi endige ve iiziintii vericidir. Ciinkii, elekerikli
araglarin bataryasinin ‘atik‘ olarak degerlendirilmesi
miimkiin degildir. Elektrik deposu olan bataryalar,
elektrikli araglardan ¢ikarildiktan sonra ikinci émiir
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dedigimiz, Enerji Depolama tesislerinde degerlendi-
rilmektedir.

YERLI ELEKTRIKLI OTOMOBIL
TOGG

Yerli otomobilin iiretilmesi ve genis kitlelere
satilabilmesi i¢in 2017 yilinda baglayan ¢aligmalar, 25
Haziran 2018 tarihinde Tiirkiye’nin Otomobili Gi-
risim Grubu adryla resmilegti. Anadolu Grubu, BMC,
Kok Grubu, Turkeell, Tiirkiye Odalar ve Borsalar
Birligi ve Zorlu Grubu’nun giiglerini birlegtirmesi ile
hayata gecen Tiirkiye’nin Otomobili Girigim Grubu
yani TOGG, Tiirkiye’nin elektrikli ve yerli otomo-
bilini {iretimini tistlenmistir.

Tiirkiye'nin yerli elekerikli otomobili TOGG’un
bataryasinin 30 dakikanin altnda sarj edilecegi ve
menzilinin de 500 kilometre olacag: agikland:. Elek-
trikli otomobillerin fosil yakit kullanan rakiplerine
oranla en biiyitk dezavantaji menzil ve sarj siiresidir.
Herleyen donemlerde, gelisen teknoloji ile birlik-
te elekerikli otomobillerin menzil ve sarj siiresinin
uzamast sonucu, kullanicilarin elekerikli otomobilleri
olan talebinin daha da artacagi degerlendirilmekte-

dir.

Diinyada hali hazirda piyasadaki elekerikli otomo-
billerin bir batarya ile katettigi mesafe 130 ila 630 km
arasinda degisiyor. Sarj siireleri ise kullanilan prizin
ozelligine gore 1 saatten baglayip 47 saate kadar ¢ik-
abiliyor. Piyasada, TOGG i¢in vadedilen hizli garj ile
30 dakikadan kisa siirede %80 pil doluluk seviyesine
ulagabilecegidir.

Avrupa’da otoyollardaki istasyonlara kurulan sarj {ini-
telerinde 100 kWh’lik bir bataryanin yiizde 80’ yak-
lagik 30 dakikada sarj olurken, geri kalan yiizde 20’lik
kisim da hemen hemen aynu siireyi aliyor. Otomobil
sirketlerinin “yarim saatte sarj” vaadi genelde bu tini-
telerdeki yiizde 80’lik sarj hiziyla baglantilidir. Ancak
100 kWh'lik bataryaya sahip bir otomobili evinizde
sarj edilmesi istenildiginde, %100’lik doluluk orani-
na ulagmak yaklagik 47 saati bulabilmektedir. Bu
nedenle, elekerikli garj istasyon aginin gelistirilmesi,
kullanicilarin elektrikli otomobilleri tercih etmesinde
onemli bir paya sahiptir.

Bununla birlikte, TOGG projesi ile 2022 yilindan
itibaren 15 yil icinde GSMH’ye toplam 50 milyar,
cari agiZa ise 7 milyar avro katkida bulunmasi, 5 bini
dogrudan olmak iizere 20 bin kisiye ise istthdam
saglanmasi hedeflenmektedir.




AGENDA:

ELECTRIC VEHICLE
CHARGING STATION

Petroleum and petroleum products have been part
of people’s daily needs as the most important en-
ergy source of the twentieth century. Fuel stations
established and being operated within the scope of
energy legislation in Turkey perform a crucial task
as a meeting point of Petroleum and LPG with con-
sumers. A new task shall be added to the existing
duties of the fuel stations in the coming period. It is
natural that these stations, which will include elec-
tric vehicle charging units, are now ac-
tually referred to as power plants.

together the answers to some questions
that can be wondered about the regu-
lations on electric vehicle charging sta-

“IT SHALL PAVE
THE WAY FOR
With this article, we wanted to bring REAL AND LEGAL
PERSONS WHO -
DO NOT HAVE A
LICENSE TO SELL

Atty. Erdem Engin - Atty. Alpay Ozdemir

supply electrical energy to certain users within
the contractual relationship.

*  Those who establish charging stations shall not
be required to obtain a license or prelicense.

* Itshall be possible for non-licensed real and legal
persons to sell electricity without profit and with
the entry into force of the draft, operators shall be
able to demand additional service charges from
the consumer other than the electricity sales fee.

* It shall be possible for legal entities
with production and supply licens-
es to sell electricity through bilateral
agreements via charging stations.

Operators shall inform the respective

distribution company about all clo-

sure, transfer and name changes relat-

tions. ELECTRICITY ed to charging stations.
WITHOUT A
When the Draft Text of the Procedures PROFIT.”

and Principles Regarding Electric Ve-
hicles Charging Station is examined, the following
determinations emerge.

* The Energy Market Regulatory Authority
(EMRA) shall not subject companies that shall
establish electric vehicle charging stations to the
application of obtaining license or prelicense
in order to promote the use of electric vehicles.
However, as is known, the right of sale for elec-
tricity is a power owned by the companies that
have a supply license. Therefore, dealers who
want to build an electric charging station shall
be able to make sale by making an agreement
with the supply license owners.

* Operators who wish to establish a charging sta-
tion can apply for connections to electricity dis-
tribution companies in their region and can pro-
vide service to all electric vehicle users without
the need of a contract. It shall also be possible to

CHARGING STATION
FORECAST IN 2030

The first charging stations have been established in
60 of the 81 provinces in our country. While there
were 3 charging station companies in 2011, 25 com-
panies are operating in the market as of today. The
SHURA Energy Transformation Center’s Report
on the Transformation of the Turkish Transport
Sector - Effects of Electric Vehicles on the Turk-
ish Distribution Network includes forecasts of the
total number of electric vehicle charging points in
2030. The number of electric vehicles in Turkey is
estimated to be 2 million 200 thousand by 2030. In
the report, the number of electric vehicle charging
points is projected to be 781 thousand in medi-
um-performance growth and 1 million 939 thou-
sand in high-performance growth.

According to Turkish Electric and hybrid vehicles
platform (TEHAD) data, it is seen that 82 units of

33



100% electric models and 3235 units of hybrid mod-
els were sold in the first 3 months of 2020. Consider-
ing these data, the number of electric and hybrid cars
sold in the first 3 months of 2020 has increased com-
pared to the previous year. 42 units of 100% electric
models and 1810 units of hybrid models were sold in
the first quarter of 2019.

According to the data of the Turkish Statistical In-
stitute, by the end of last year, in trafhc registered
12 million 503 thousand 49 cars, 38.1 percent die-
sel, 37.3 percent LPG, 24.2 percent gaso-
line-fueled, 0.1 percent electric or hybrid
vehicle was seen. Although the number
of electric or hybrid cars is relatively low
for classic internal combustion engine
vehicles, the continuous increase in traf-
fic registration has been noted

“THE NUMBER
OF ELECTRIC
VEHICLES IN

TURKEY IS
ESTIMATED TO BE
2 MILLION 200

number for 2018.

Norway and Netherlands at Peak in Total Number
of Electric Vehicles

When we look at the number of electric cars in Eu-
rope, according to Eurostat’s data for the end 0f 2017,
Norway is in the first place with 139 thousand cars.
87 thousand electric cars were preferred in France
and 54 thousand in Germany. These countries are
followed by Britain (41 thousand), Poland (26 thou-
sand) and Spain (15 thousand) respec-
tively. By 2019, Norway had dominated
the market, peaking at 40.9 per cent

Latest Tax on Electric Vehicles: “Recov-
ery Share” In Force From the Beginning
of 2020

THOUSAND BY

While the number of electric and hybrid
vehicles registered to trafhc was only 47
in 2011, the number increased by 385.1 per cent to
228 in 2012 and rose by 91.2 per cent to 436 in 2013
from the previous year. While the number of electric
and hybrid cars was 525 in 2014 and 889 in 2015,
it exceeded 1,000 in 2016. The number of electric
and hybrid cars registered to trafhc was seen 1685 in
2017, 5.367 in 2018, and 15.053 as of the end of last
year.

Thus, the number of electric cars has increased near-
ly 16-fold in the last 5 years. The rapid rise in 2019 is
remarkable. The number of electric and hybrid cars
registered in trafhc last year has nearly tripled the
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The regulation on the Recovery Share
which the Ministry of Environment and
Urbanization put the battery in electric and hybrid
vehicles on a par with the battery inside electronic
devices while get them into the scope of the tax was
published in the Ofhicial Gazette on 31 December
2019 and came into force on the first day of the new
year.

In addition to the Special Consumption Tax, VAT
and Motor Vehicles Tax paid by electric vehicle
owners, a battery tax was added. In this period, when
all the world and European countries are turning to
electric vehicles by limiting diesel and petrol motor
vehicles due to environmental concerns, it is worry-



ing and regrettable that the tax on electric vehicles,
which is the most environmentally responsible trans-
port model under our ‘environmental’ concern, is
being introduced. Because it is not possible to eval-
uate the battery of electric vehicles as ‘waste‘. The
batteries, which are electrical storage, are evaluated
in energy storage facilities, which we call the second
life, after they are removed from electric vehicles.

DOMESTIC ELECTRIC CAR:
TOGG

The work started in 2017 to produce and sell the
domestic car to large audiences was formalized on
25 June 2018 under the name of Turkey’s Automo-
bile Venture Group. Turkey’s Automobile Venture
Group, namely TOGG, which came to life with the
joining forces of Anadolu Group, BMC, K&k Group,
Turkcell, Union of Chambers and Commodity Ex-
changes of Turkey and Zorlu Group, has undertaken
the production of electric and domestic cars of Tur-

key.

The battery of TOGG, Turkey’s domestic elec-
tric car, shall be charged in under 30 minutes and
its range will be 500 kilometers. The biggest disad-
vantage of electric cars compared to their fossil fu-
el-driven competitors is range and charging time. In
the following periods, it is considered that the de-
mand for electric cars will increase even more as the
range of electric cars are extended and charging got

shorter along with the developing technology.

The distance traveled by a battery of electric cars cur-
rently on the market in the world ranges from 130
to 630 km. Charging times can start from 1 hour and
go up to 47 hours depending on the characteristics
of the outlet used. On the market, the promise for
TOGG is that it can reach 80% battery occupancy in
less than 30 minutes with fast charging.

Charging units established at stations on highways in
Europe can charge 80 per cent of a 100 kWh battery
in about 30 minutes, while the remaining 20 per cent
takes almost the same amount of time. The promise
of car companies “charging in half an hour” is gener-
ally linked to the 80 percent charging speed in these
units. However, when you want to charge a car with
a 100 kWh battery in your home, it takes about 47
hours to reach a 100% occupancy rate. Therefore,
the development of the electric charging station net-
work has a significant share in users ¢ preference for
electric cars.

The TOGG project aims to contribute 50 billion eu-
ros to the GNP and 7 billion euros to the current
account deficit within 15 years starting from 2022
and to provide employment for 20 thousand people,
5 thousand of which are direct.




AKARYAKIT

iISTASYONLARINDA OTO
CNG VE OTO LNG SATISI

Oto CNG ve Oto LNG ikmal istasyonlarinin,
akaryakit istasyonlarinda tipki LPG ikmal iini-
teleri gibi kanopi altina ya da istasyon sinirlari iginde
ayr1 kanopi altina yerlegtirilmesi miimkiindiir. Bu
sekilde ayni kanopi altinda ii¢ ayri piyasa faaliyeti
yiiriitiilebilecektir.

Dogalgaz Piyasasi Lisans Yonetmeligi'nde yapilan
degisiklikle Oto CNG ve Oto LNG tanimi ve Oto
CNG - Oto LNG lisans gereklilikleri gectigimiz
yillarda mevzuata ilave edilmigtir. Bu degisiklik
ile dikkatler, Avrupa’da hilihazirda yaygin olan ve
genislemeyi siirdiiren, iilkemizde ise Avrupa’da-
ki gelismelere paralel olarak gelecek vadeden Oto
CNG ve Oto LNG pazarina gevrilmistir.

Dogalgazin araglara ikmali, sikigtirilmig hali olan
CNG (Compressed Natural Gas) ve swvilagtirilmig
hali olan LNG (Liquefied Natural Gas) ikmali sek-
linde gerceklesmektedir. Tiirkiye’de CNG ve LNG
tilketen araglarin sayisi, heniiz yaygin bir istasyon
ag1 bulunmamasi nedeniyle Avrupa’ya oranla daha
azdir. Yaygin bir istasyon agi olusturulmasi da
bugiine kadar miimkiin olmamigtir. Ancak yaganan
son gelismeler 15181nda, Szel sektdriin nciiliigiinde
baglayan CNG ve LNG ikmali yapan istasyonlarin
kurulmaya baglanmasi ve sayilarinin artmasi ile En-
erji Piyasast Diizenleme Kurumu tarafindan Dogal-
gaz Piyasasi Lisans Yonetmeliginde séz konusu
faaliyetleri tanimlayan ve yeni diizenlemeler getiren
mevzuat degisikligine gidilmistir.

Avrupa'ya bakildiginda, gerek karbon salinimini ve
enerji maliyetlerini diigiirmeye yonelik politikalar
ve gerekse de petrol tiirlerinin tiikenmesine yonelik
tehditler nedeniyle, Avrupa Birligi’nin yayimlamag
oldugu direktifler ve bu konudaki politikalarina
paralel olarak istasyon altyapisi ve arag sayisi giin-
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begiin artmaktadir. Avrupa Birligi ¢apinda Clean
Fuels (Temiz Yakit) akimmin baglatilmasi ve LNG
ile CNG'nin yaninda, elektrik, biyoyakitlar ve hi-
drojen gibi kaynaklarin da yakit olarak kullanil-
masinin “Avrupa 2020 Strateji Belgesi”’nde yer al-
mastyla yayginlagma hiz kazanmugtir. 22 Ekim 2014
tarihli ve 2014/94/EU numarah Alternatif Yakt Ik-
mal Altyapisinin Geniglemesi konusundaki Avrupa
Birligi Direktifinde, Oto LNG ve Oto CNG ikma-
linde 2020, 2025 ve 2030 sonuna kadar ulagilmas:
planlanan hedefler gésterilmis ve tiye iilkelere CNG-
LNG ikmal istasyon ag1 olugturulmasi zorunlulugu
getirilmi§tir Neticesinde, tarif edilen alternatif en-
erji kaynaklaria yonelme politikalari kapsaminda,
ozellikle Italya ve Almanya'nin basta oldugu tilkele-
rde Oto CNG ve Oto LNG ikmal istasyonu ve arag
sayisi dikkat ¢ekici noktalara yiikselmis durumdadir.

Tiirkiye’de kurulu bulunan Oto CNG ikmal ista-
syonu sayist oldukga sinirli iken, 2019 yilinda yayim-
lanan rapora gére Italya’da 1324, Almanya’da 921
adet Oto CNG istasyonu bulunmaktadir. Avrupa
genelinde bu alanda agik ara 6nde olan Ttalya ve Al-
manya ile birlikte toplam CNG istasyon say1s1 3000
civarindadir. CNG-LNG veya cift yakit sistemi
(CNG/LNG + Motorin) ile calisan ara¢ sayisinda
da Avrupa’ya kiyasla Tiirkiye’de say1 heniiz oldukga
diisiik seviyelerdedir. Sadece Italya’da bir milyon-
dan fazla arag¢ CNG ile ¢aligirken, Tiirkiye’de heniiz
birkag bin civarindadir. Yine de son yillarda 6zellikle
belediyelerce yiizler CNG’li otobiis alimi yapildig:
goriilmesi sevindirici bir gelijmedir. Verilerden de
rahatlikla anlagilabilecegi tizere, dzellikle Italya ve
Almanya, teknik anlamda dogalgaz ikmal istasyonu,
kompresorler ve diger teknik ekipman konusunda
uzmanlagmig; tiretim ve destek kollariyla bu alanda
da 6ncii durumdadirlar. Ayrica Giiney Kore ve Cin
de bu alanda gelismis teknolojileri ile iiretim yapa-



bilmektedirler. Ulkemizde de bu alanda iiretim yap-
an firmalar mevcut olup gelisen pazara paralel olarak
tiretim ve satiglarin1 giinden giine artirmakeadirlar.

Gerek Avrupa’da stratejik olarak pazarin desteklen-
mesi ve gerekse de Tiirkiye’de gelisme egilimdeki
pazar nedeniyle, akaryakit sektdriinde gerek dagitict
ve gerekse bayilik lisansi sahibi sektdr oyuncu-
lar1 agisindan gelismelerin takip edilmesi ve giincel
gelismeler kargisinda bu durumu degerlendirmesi
kaginilmaz bir gereklilik olarak kargimiza ¢ikmak-
tadir.

Oto CNG veya Oto LNG faaliyetinde bulunmak
isteyen miitesebbislerin, 6ncelikle Dogalgaz Pi-
yasast Mevzuati kapsaminda lisans almak zorunda
olacaklarini, ayrica Dogalgaz Piyasasina dzgii diger
yiikiimliiliikleri yerine getirmek zorunda olacak-
larini bilmeleri gerekmektedir. Lisans sartlari ve es-
aslart ise Dogalgaz Piyasasi Lisans Yonetmeligi ve
piyasaya ozgii diger mevzuat kapsaminda diizen-
lenmektedir. Akaryakit ve LPG piyasasindan farkls
olarak bayilik sistemi bulunmayan Oto CNG ve Oto
LNG pazarinda, lisans sahibi sirketler bizzat tedariki
saglayip nihai tiiketiciye satisi gergeklestirmektedir.

CNG; kullanim alanina gére Oto CNG ve Endiistri-
yel CNG olarak iki farkli kategoride fiyatlandirl-
maktadir. Bu fiyatlandirma, her bir iiriiniin tabi
oldugu OTV yiikiine gore farklilagmaktadir. CNG
faaliyetinde bulunacak isteklilere bagvurulari iizer-
ine CNG Satig Lisanst verilmekte, bu kapsamda Oto
CNG ve Endiistriyel CNG faaliyeti ayni lisans altin-
da yiiriitiilmekteydi. Ancak Dogalgaz Piyasast Lisans

Yonetmeliginde 24.05.2017 tarihinde yayimlanan
degisiklikle, CNG Satig Lisanst sadece endiistriyel
satig i¢in yetki verirken, Oto CNG faaliyeti igin Oto
CNG lisanst ihdas edilmistir. CNG Satig lisansi sahibi
olan sirketler, sz konusu tesiste Oto CNG faaliye-
ti yapmakta iseler, EPDK’ya miiracaatla lisans tadil
bedeli 6demek suretiyle lisanslarini tadil etmek ve
lisanslarint Oto CNG lisansina ¢evirmekle yiikiim-
lii kilinmaktadirlar. Ayni sekilde, séz konusu y6net-
melik degisikligine kadar, LNG satig faaliyeti yap-
mak isteyen sirketler, Dogalgaz Toptan Satig Lisanst
kapsaminda bu faaliyetlerini siirdiirmekte iken, bu
degisiklik sonrast Oto LNG igin Toptan Satig (Oto
LNG) Lisanst almakla yiikiimlii kilinmaketadir. S6z
konusu degisiklik dncesi Oto LNG lisansina konu
faaliyeti yiiriiten sirketler icin lisans tadili siireci,
CNG ile benzer sekilde siirdiiriilmektedir.

Lisans almak i¢in gereken sartlar Dogalgaz Piyasasi
Lisans Yonetmeligi kapsaminda diizenlenmektedir.
Dogalgaz piyasasinda faaliyet gdstermek tizere her-
hangi bir lisans i¢in hazirlanacak bagvuru dosyasinda
bagvuran tiizel kisi tarafindan sunulmasi gereken bel-

geler su sekildedir:

* Lisans bagvuru dilekgesi

e Ticaret Sicil Belgesi, imza sirkiileri, ortaklik
yapist gibi sirkete iliskin belgeler

*  Mali tablolar, istirak ve faaliyet bilgisi,

* Piyasa deneyimi dosyas1

Bunun diginda 6zel olarak Oto CNG ve Oto LNG
lisans dosyalarinda yer almasi gereken bilgi ve bel-
geler ile bunlara iligkin agiklamalar agagidaki gibidir:
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ISYERi ACMA VE CALISMA
(GSM) RUHSATI

Dogalgaz Piyasasi Lisans Yonetmeligi kapsaminda
lisans bagvurularinda GSM ruhsati sunulmasi zo-
runlulugu, 19.03.2015 tarihli yénetmelik degisikligi
ile getirilmigtir. Bundan 6nce Dogalgaz Dairesi
tarafindan lisans bagvurularinda GSM ruhsati sart1
aranmamaktaydi. Bu tarihten itibaren lisans bagvuru
dosyalarinda 14.07.2015 tarihli ve 2005/9207 sayih
Bakanlar Kurulu Karan ile yiiriirliige giren Isyeri
Agma ve Calisma Ruhsatlarina Iligkin Yonetmelik
kapsaminda alinmig 2. Sinif GSM ruhsatinin noter
onayli drneginin sunulmasi zorunludur.

TSE HIiZMET YETERLILIK
BELGESI

Hizmet Yeterlilik Belgesi (HYB) alinmas1 i¢in Tiirk
Standartlar1 Enstitiisiine bagvurmak gerekmektedir.
TSE tarafindan Oto CNG istasyonlart i¢in TS 13612
standardina ve Oto LNG istasyonlari i¢in 13772 stan-
dardina gore istasyonun uygunlugu denetlenmekte
ve uygun bulunan tesisler i¢cin HYB diizenlenme-
ktedir. Belirtmek gerekir ki GSM Ruhsati almanin
on sarti, HYB ibrazidir. Bu itibarla bu iki gereklilik
birbirine bagli durumdadir.

SERMAYE SARTI

Dogalgaz piyasasinda lisans sahibi sirketlerin
sermayelerinin her bir lisans i¢in belirlenmis alt
esikler tizerinde olmasi zaruridir. Ayn tiizel kisi
birden fazla lisans alacak ise sahip oldugu her bir
lisansin asgari esiklerinin toplamindan daha fazla
sermayesinin olmas sarttir. 2020 yili igin belirlenen
asgari sermaye tutarlar;; Oto LNG Toptan Satig
Lisanslar1 i¢in 1.736.146-TL, CNG Satis lisansi i¢in
939.256-TL’dir.

ANA SOZLESME SARTI

Dogalgaz Piyasast Lisans Yonetmeligi uyarinca
lisansa miiracaat eden tiizel kisilerin ana sozlesmel-
erinde bulunmasi gereken hiikiimler, Yonetmelikte
belirtilmigtir. Bu zaruri ifadelerin eklenmesi i¢in ana
sozlesme tadili yapilmasi gerekecektir. Bununla bir-
likte, Dogalgaz Piyasasinda lisans sahibi olan tiizel
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kisilerin, yiizde on (halka agik sirketlerde yiizde bes)
ve iizerindeki tiim dogrudan ve dolayli hisse devirler-
inin Enerji Piyasasi Diizenleme Kurumu’nun iznine
tabi olacagini hatirlatmakta fayda bulunmaktadir.

TESISE ILISKIN TEKNIK
BILGILER

Lisans bagvuru dosyasinda, Oto CNG ve Oto LNG
ikmal ekipmanlarinin ikmal kapasitesi gibi teknik
bilgiler ile tesise iligkin detayli [E)ilgiler c?e istenme-
ktedir.

Hatirlatmak gerekir ki; Enerji Piyasast Diizenleme
Kurumu, lisans bagvuru dosyasinda eksik bilgi olmasi
halinde, bunlarin tamamlanmas: igin 10 giin siire
vermekte, siiresi i¢in eksik giderilmez ise dosyay1
iade etmektedir. Ayrica EPDK tarafindan ilave bilgi
ve belgenin de talep edilecegini géz dniinde bulun-
durmakta fayda olacakur.

Akaryakit sektdriiniin  tarihgesine bakildiginda,
LPG ikmal istasyonu sayisinin ara¢ sayisina paralel
sekilde nasil hizla arttig1 ve piyasada bu degisiklige
ilk olarak adapte olanlarin birka¢ adim &ne gectigi
diistiniildiigiinde, 6zellikle gelisecegi  konusunda
kusku bulunmayan Oto CNG ve Oto LNG pazari-
na da bu gozle \éakllmam gerekmektedir. Su an igin
a%lr ticari vasitalar i¢in olugturdugu tasarruf nedeni-
yle oncelikle doniisiimler bu araglar icin yapilsa da
arag {iretim sirketlerinin binek ve hafif ticari araglar
icin de fabrika ¢ikist CNG veya LNG tiiketen araglar
liretip i¢ pazara sunmasi ile pazar gittikge cazip hale

elecektir. Hatirlatmak gerekir ki, CNG tiiketen
%inek ve hafif ticari arag%ar hali hazirda iilkemizde
bazi arag iireticileri tarafindan iiretilmekte ve tahmin
edilecegi iizere (ikmal istasyonu kisitlari nedeniyle)
i¢ pazara degil daha ¢ok Italya ve Almanya’ya ithal
edi}fmektedir.

Son olarak belirtmek gerekir ki, Oto CNG ve Oto
LNG ikmal istasyonlarinin, akaryakit istasyonlarinda
tipki LPG ikmal tiniteleri Eibi kanopi altina ya da ista-
syon sinirlari i¢inde ayri kanopi altina yerlestirilmesi
miimkiindiir. Bu §eki?’de ayn1 kanopi altinda ii¢ ayn
piyasa faaliyeti yiiriitiilebilecektir. Bununla birlik-
te son zamanlar(?a piyasada sik¢a konugulan, kanopi
tistiine elektrik tiretimi ve satigt icin giines paneller-
inin yerlestirilmesiyle Elektrik Piyasast Mevzuati da
istasyon isleticilerinin hayatina girmis olacakur. Bu
sekilde bir kanopi altinda ve iistiinde ayni anda dort
piyasa faaliyetinin yiiriitiildiigii istasyonlar gérmem-
iz hi¢ de uzak bir iﬁtimal olmayacakuir.



AUTO CNG AND AUTO LNG
SALES AT FUEL STATIONS

It is possible to place the Auto CNG and Oto LNG
refueling stations under the canopy, such as LPG
refueling units, or under a separate canopy within
the station boundaries. In this way, three different
market activities can be carried out under the same
canopy.

The definition of auto CNG and auto LNG and the
requirements of auto CNG —auto LNG license have
been added to the legislation in recent years with
the amendment made to the natural gas market Li-
censing Regulation. With this change, interest has
been turned to the auto CNG and auto LNG mar-
ket, which is already widespread and continuing to
expand in Europe and which is promising in parallel
with the developments in Europe in our country.
The supply of natural gas to vehicles takes place in
the form of compressed CNG (Compressed Natu-
ral Gas) and liquefied LNG (Liquefied Natural Gas).
The number of vehicles consuming CNG and LNG
in Turkey is less than in Europe due to the lack of
a widespread network of stations. Creating a wide-
spread station network has not been possible as of
today. However, in the light of the latest develop-
ments, the legislative amendment that defines the
said activities and introduces new regulations in the
Natural Gas Market Licensing Regulation has been
made by the Energy Market Regulatory Authority
with the establishment of the stations, which start-
ed to be supplied by CNG and LNG, which started
under the leadership of the private sector, and the
number of them increased.

In Europe, the number of station infrastructure and
vehicles is increasing day by day, in line with the di-
rectives and policies issued by the European Union,
both due to policies aimed at reducing carbon emis-
sions and energy costs, as well as threats to depletion
of Petroleum types. With the introduction of Clean
Fuels stream across the European Union and the use
of sources such as electricity, biofuels and hydro-
gen as fuels, as well as LNG and CNG, which are
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included in the “Europe 2020 Strategy Document”
widespread has accelerated. The European Union’s
numbered 2014/94/EU and dated 22 October 2014
directive on the expansion of alternative fuel supply
infrastructure set out the targets for auto LNG and
auto CNG supply planned to be reached by the end
of 2020, 2025 and 2030 and required member states
to establish a CNG-LNG supply station network. As
a result, the number of Auto CNG and Auto LNG
refueling stations and vehicles has risen to a remark-
able point within the scope of the policies towards
turning to alternative energy sources that described,
especially in countries where Italy and Germany are
the leading ones.

While the number of auto CNG supply stations in-
stalled in Turkey is quite limited, according to the
report released in 2019, there are 1324 Auto CNG
stations in Italy and 921 in Germany. Together with
Italy and Germany, which are the leading compa-
nies in this field all across the Europe, the total num-
ber of CNG stations is around 3000. The number of
vehicles powered by CNG-LNG or dual fuel sys-
tem (CNG/LNG + diesel) is still very low in Turkey
compared to Europe.

In Italy alone, more than a million vehicles operate
with CNG, while in Turkey it is still around a few
thousand. Only when working with more than one
million CNG vehicles in Italy, yet several thousand
in Turkey. Nevertheless, it is a pleasing develop-
ment to see that hundreds of CNG buses have been
purchased, especially by the municipalities. As can
be easily acknowledge from the data, especially Italy
and Germany, in technical terms, natural gas supply
stations, compressors and other technical equipment
specialized in the production and support arms are
leading in this field as well. In addition, South Korea
and China are able to produce in this field with ad-
vanced technologies. In our country, there are com-
panies that produce in this field and they increase
their production and sales day by day in parallel with
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the developing market.

Due to the strategic market support in Europe and
also the market development trend in Turkey, it is
inevitable to follow the developments in the fuel sec-
tor in terms of both distributor and franchisee license
market players and to evaluate this situation in the
face of current developments.

Entrepreneurs who wish to engage in auto CNG or
auto LNG activities need to know that firstly, they
have to obtain a license under the Natural Gas Mar-
ket legislation, as well as they have to fulfill other
obligations specific to the Natural Gas Market. Li-
cense terms and principles are regulated within the
scope of Natural Gas Market License regulation and
other market-specific legislation. In the auto CNG
and auto LNG market, where there is no dealership
system, unlike in the fuel and LPG market, the li-
censed companies provide the supply personally and
sell it to the final consumer.

CNG; According to the usage area, it is priced in
two different categories as Auto CNG and Industri-
al CNG. This pricing differs according to the SCT
(Special Consumption Tax) load that each product is
subjected to. The CNG Sales License was granted to
the tenderers who shall be engaged in CNG activi-
ties, Auto CNG and Industrial CNG activities were
carried out under the same license. However, with
the amendment published in the Natural Gas Mar-
ket License Regulation on 24.05.2017, while CNG
Sales License authorizes only for industrial sales,
Auto CNG license has been issued for Auto CNG
40

activity. In case the companies that are holding CNG
sales license wants to engage in auto CNG activity
in the said facility, they are obliged to change their
license and convert their license to auto CNG license
by paying the license modification price by applying
to EMRA. Likewise, companies wishing to perform
LNG sales activities until the change of the regula-
tion in question are obliged to obtain a Wholesale
(auto LNG) License for auto LNG after this change
while they are continuing their activities under the
natural gas Wholesale License. The requirements for
obtaining a license are regulated under the Natural
Gas Market Licensing Regulation. The documents
that must be submitted by the applicant legal entity
in the application file to be prepared for any license
to operate in the natural gas market are as follows:

* License application petition

*  Trade Registration Certificate, signature circular,
documents such as partnership structure

* Financial statements, participation and activity
information,

*  Market experience file

+ Inaddition, the information and documents to be
included in the auto CNG and auto LNG license
files and the explanations related to them are as
tollows:

*  Business and Operation License (GSM)

The obligation to offer GSM license in license appli-
cations within the scope of the Natural Gas Market
License Regulation was introduced with the regula-
tion change dated 19.03.2015.

Before that, GSM license requirement was not re-



quired for license applications by the Natural Gas
Department. As of this date, it is obligatory to pres-
ent a notarized copy of the 2nd class GSM license,
which has been taken in the license application files
within the scope of the Regulation on Business and
Work License entered into force with the Cabinet
decree dated 14.07.2015 and numbered 2005/9207.

TSE SERVICE COMPETENCE
CERTIFICATE

In order to obtain Service Competence Certificate
(SCCQ), it is necessary to apply to the Turkish Stan-
dards Institute. Compliance of the station is audited
by TSE according to TS 13612 standard for Auto
CNG stations and 13772 standard for Auto LNG sta-
tions and SCC is arranged for the facilities deemed
appropriate. It should be noted that the prerequisite
for obtaining a GSM License is the SCC submission.
As such, these two requirements are linked.

CAPITAL REQUIREMENT

In the natural gas market, it is imperative that the
capitals of license holders are above the lower thresh-
olds determined for each license. In case the same
legal entity is to acquire more than one license, it is
essential that each license has more capital than the
sum of its minimum thresholds. The minimum cap-
ital amounts set for 2020 are TL 1,736.146 for auto
LNG wholesale licenses and TL 939,256 for CNG
sales licenses.

MASTER AGREEMENT
REQUIREMENT

In accordance with the Natural Gas Market License
Regulation, the provisions that must be included in
the articles of association of the legal persons apply-
ing for licenses are specified in the Regulation. The
articles of association shall need to be amended to in-
clude these essential statements. However, it is worth
reminding that all direct and indirect share transfers
of ten percent (five percent in publicly held compa-
nies) and above of legal entities licensed in the Nat-
ural Gas Market will be subject to the permission of
the Energy Market Regulatory Authority.

TECHNICAL INFORMATION
RELATED TO THE FACILITY

In the license application file, technical information
such as the capacity of auto CNG and auto LNG
supply equipment and detailed information about
the facility are also requested. It is necessary to re-
mind that the Energy Market Regulatory Authority,
in case of missing information in the license applica-
tion file, gives 10 days to complete them and returns
the file if it is not missing for the duration. It shall
also be useful to consider that additional information
and documents shall be requested by EMRA.

If we look at the history of the fuel sector, consid-
ering how the number of LPG supply stations in-
creased rapidly in parallel with the number of ve-
hicles and those who first adapted to this change in
the market took a few steps forward, the auto CNG
and auto LNG market should also be looked at in
this way. For the moment, due to primarily transfor-
mations that generates savings for heavy commer-
cial vehicles retained for these tools, factory CNG or
LNG for vehicle manufacturing companies to pro-
duce passenger cars and light commercial vehicles
to the domestic market will become increasingly at-
tractive tools for consuming and bringing it Market.
It should be reminded that passenger cars and light
commercial vehicles consuming CNG are current-
ly produced by some vehicle manufacturers in our
country and, as expected, due to the supply station
restrictions, are imported to Italy and Germany rath-
er than to the domestic market.

Finally, it should be noted that it is possible for auto
CNG and auto LNG supply stations to be placed un-
der the canopy at fuel stations just like LPG supply
units or under separate canopy within the station
boundaries. In this way, three separate market ac-
tivities can be carried out under the same canopy.
However, with the installation of solar panels for
the production and sale of electricity on the canopy,
which has been frequently talked about in the mar-
ket recently, the Electricity Market legislation will
also have entered the life of the station operators. In
this way, it will not be a remote possibility to see the
stations where four market activities are carried out
simultaneously under and above a canopy.

41



EPDK’NIN IDARI
YAPTIRIMLARI OZELINDE
IDARENIN YAPTIRIM
UYGULAMA YETKISI

dari yaptirim, kamu giicii kullanilarak gercek ve

tiizel kisilere uygulanan hukuk diizenini bozucu
bir davranigi cezalandirma iradesinden kaynaklanan
zor kullanma yetkisidir. Bu yetki kolluk makam-
larinin, dirlik, esenlik ve saglik gibi kamu diizenini
koruma saiki ile ve regiilasyon kurumlarinin diizen-
leme ve kontrol yetkileri ¢cercevesinde kullanilmak-
tadir. Kamu giiciiniin kullanilmasinin sonucu olan
cezai yaptirimlar ile idari yaptirimlarin her ikisinin
de hukuksal etki ve sonuglari benzerlik tagimaktadir.
Zira bu etki ve sonuglar, muhataplar
{izerinde mali

ya da idari yonden “[DARI YAPTIRIMLARA

Av. Beril Atikyilmaz - Av. Enez Pulluk

lart Mahkemesi'nin idari yaptirim niteligi tagtyan
idari islemleri, Avrupa Insan Haklari Sézlesmesinin
6. maddesi kapsaminda ceza alani kapsamina giren
kararlar vermesi, ceza tatbik edilen kisiler i¢in aranan
giivencelerin idari yaptiimlar i¢in de aranmas: ger-
ekliligini ortaya koymustur. Bu niteliginden dolayz,
oncelikle yasal bir temele sahip olmalari gerekir.
Zira, temel hak ve hiirriyetler ancak bir kanun ile
sinirlandirilabilir. Kanunun agik¢a verdigi yetki-
ye dayanilarak idare, diizenleyici i§lemlerle idari
yaptirim tesis edebilir. Idare, yaptirim
tesis ederken sinirsiz degildir. Doktrin

degisikliklere neden olmaktadir. Ote YER VEREN ve yargi kararlari ile gekillenen ve bazi
yandan, idari yapturimlarin, idari MEVZUATLARA mevzuatlarda kabul edilen giivencel-
makamlar tarafindan kullanilmas:, BAKILDIGINDA, er, idari yaptirimlara kargi da kisilere
keyfi ve maksadini agan uygulama- BU YETKININ koruma saglar.

lar1 da beraberinde getirebilmekte- SINIRLARININ VE

dir. Bu nedenle de idarenin yaptirim KAPSAMININ DA Idari yaptirimlar, temel olarak yasayla
uygulama yetkisi, anayasa ve kanun- BELIRLENDIGI ya da yasanin agikga yetki verdigi du-

lar gercevesinde yarginin denetimi
kapsamina alinmigtir.

Idari yaptirim yetkisi, idarenin kamu hizmeti, kamu
diizeni ve kamu sagligi gibi toplumsal faaliyetleri
yiiriitiirken dogrudan, hizli sekilde, re’sen kullandig:
bir yetkidir. Bu yaptirim tiirii, idari bir iglemin net-
icesi olarak idari merciler tarafindan kullanilirlar.
Son yillarda 6zellikle bagimsiz idari otoriteler olarak
da isimlendirilen diizenleyici kurumlarin yaygimn-
lagmasina kosut olarak idari yaptinmlarin da gesi-
tlenip cogaldigi gézlenmektedir. Idari yapurimlar,
icerikleri bakimindan gergek ve tiizel kisiler {ize-
rinde yiikiimlendirici hukuki sonuglar dogurmalar
bakimindan temel hak ve hiirriyetlere miidahale so-
nucunu dogurabilirler. Nitekim Avrupa Insan Hak-
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GORULMEKTEDIR.”

rumlarda kullanilabilen ve dogrudan
uygulanabilen bir yetkidir. Bu yetki
toplumun dirlik, esenlik ve sagligini
korumak, kollamak ve tedbirler almak seklindeki
kamusal faaliyetlerin icrasi sirasinda, idari organlara
taninan iistiin bir yetkidir. Idarenin biitiin iglemler-
inin hukuka uygunluk karinesinden yararlanmasi,
idari yaptirim kararlarinin hem alinmasinda hem de
uygulanmasinda kural olarak bu ilkeden istifade et-
mesini saglamigtir.

Ayni sekilde idari yaptirimlarin sonug itibariyle
kamu yararinin tesis edilmesi, kamu diizenin ko-
runmast ya da kollanmasina hizmet etse de, kisilere
kargt sinirsiz bir yaptiim tesisi miimkiin degildir.
Kisilere uygulanan idari yaptirimlarin belirli ku-



rallara tabi tutulmasi gereklidir. Bu kurallar, idari
yaptirimlarin usul ve esasa uygun olarak alinmasina
iliskin diizenlemelerdir. Tiirkiye’de iist kurullarin
bir piyasa denetleme ve gozetleme araci olarak yer
almast idari yaptirnmlarin da ayrinali olarak diizen-
lenmesini gerekli kilmigtir. Zira, bir tarafta piyasa
ekonomisinin isleyisi, diger tarafta kigilere giivence
saglama diigiincesi, idari yaptirimlarin adil ve hak-
kaniyete uygun bir sekilde uygulanmasini gerekli
kilmaktadir. Ancak, piyasa ekonomisinin saglikli bir
sekilde igleyisinin saglanmasi, idari yaptirim yetkisi-
nin belirtilen kurullara taninmasinda agirlikl bir ge-
rekge olmakla birlikte, idari yaptirimlara yer veren
mevzuatlara bakildiginda, bu yetkinin sinirlarinin ve
kapsaminin da belirlendigi goriilmektedir.

Ornegin, idariyaptirimlarinuygulanmasindaidarenin
tarafsiz davranma vyiikiimliliigii, ihlale son verme
konusunda éncelikle uyarma ge-
rekliligi, savunma alinmaksizin
yaptirim uygulama yasagi, uygu-
lanan idari yaptirnmin mevzuat-
taki sartlart tagidigina iligkin ge-
rekgelendirme ilkesi, ol¢iiliiliik
ilkesinin ihlal edilmemesi ger-
ekliligi, hukuki dayanagin bu-
lunmasi zorunlulugu gibi bir¢ok
sinir, idari yaptirimlarin huku-
ka uygunlugu agisindan Snem
arz etmektedir. Bu hususlara
aykirilik sonucu idari yaptirimlar
gerek itiraz usulii ile gerekse idari yargi denetimi ile
ortadan kaldirilabilmektedir.

Idari yaptirimlara iliskin usul kurallarinin - getir-
ilmesi ile ilgili olarak doktrinde su yonde gériis il-
eri siiriilmiigtii: “Bir miieyyide kanunlara konu-
lunca, bunun uygulanma sekli ve usullerinin de
iyice tespit edilmesi sarttir. Sug kabul edilen fillerin
tarifi ve sayilmasi, maddi hadisenin tespiti, cezanin
asgari ve azami haddinin tayini, zabut, teblig, itiraz
sekil ve yollarinin belirtilmesi idari miieyyidelerde
daha ¢ok aciklik getirecek ve kisilerin keyfiliginden
kurtaracaktir.” Tiirk hukukunda bu yaptirimlara il-
iskin yarg1 yoluna yonelik, adli ve idari yargt ayrimi
yapildigini, diizenleyici ve denetleyici kurullarin
yaptirimlar1 bakimindan genel olarak idari yarg
mercilerinin gdrevli oldugunu da belirtmek gere-
kir. Idari yaptirimlar bakimindan yargi yoluyla ilgili
olarak yiiksek mahkeme kararlarinda farkl yaklagim-

“DENETLEYICI KURUMLAR
TURKIYE'NIN EKONOMIK
KALKINMASINDA ONEMLI
ISLEVLER USTLENMEKTEDIR.
BU KAPSAMDA KURULAN
DUZENLEYICI KURUMLARIN
EN ONEMLILERINDEN
BIRININ EPDK OLDUGU
BILINMEKTEDIR.”

lar bulunmaktadir. Adli ve idari yarg: ayrimina il-
iskin bu yaklagimlar konunun halen tartiyma konusu
oldugunu gostermektedir.

Anayasa’da yargi yoluna iligkin diizenlemelerin
yaninda bazi 6zel kanunlarda da dogrudan mahkem-
eye bagvurma ya da itiraz usulii 5Sngdriilmiigtiir. Be-
lirtilen kurul kararlari bakimindan 6zel bir itiraz usulii
ongériilmemis, dogrudan bir dava agma yolu kabul
edilmigtir. S6z konusu kurul kararlarina itiraz yol-
unun kapatilmast ise hak arama dzgiirliigiiniin ihlali
sayilmamaktadir. Zira, kurul kararlarina kargt yarg:
yerlerine bagvurulabiliyorsa, hak arama &zgiirliigii

giivence altina alinacakuar.

Yukarida genel olarak idarenin yaptinm uygulama
yetkisinin izahina ¢aligilmakla birlikte Enerji Pi-
yasalarini diizenleyen Kurum olan Enerji Piyasast
Diizenleme Kurumu (“EPDK”)’nin
sektdrel yaptirimlarina iligkin daha
detayli agiklamalara agagida yer
verilmektedir.

EPDK TARAFINDAN UYGU-
LANAN IDARI YAPTIRIMLAR

EPDK, 03/03/2001 tarihli ve 24335
(Miikerrer) sayili Resmi Gazetede
yayimlanan 4628 sayil eski “Elek-
trik Piyasast Kanunu” ile “Elekerik
Piyasast Diizenleme Kurumu” adi
altinda kurulmug olup 02/05/2001 tarihli ve 24390
say1lt Resmi Gazetede yayimlanan 4646 sayili “Dogal
Gaz Piyasast Kanunu (Elekerik Piyasast Kanununda
Degisiklik Yapilmast ve Dogal Gaz Piyasast Hakkin-
da Kanun)” ile “Enerji Piyasast Diizenleme Kurumu”
adini almgtir.

4628 sayili Kanunun adi, 30/03/2013 tarihli ve 28603
sayilt Resmi Gazetede yayimlanan 6446 sayili Elek-
trik Piyasast Kanununun 30’uncu maddesiyle “Enerji
Piyasast Diizenleme Kurumunun Tegkilat ve Gorev-
leri Hakkinda Kanun” olarak degistirilmistir.

EPDK, 4628 sayili Enerji Piyasast Diizenleme Kuru-
munun Tegkilat ve Gorevleri Hakkinda Kanun, 4646
sayilt Dogal Gaz Piyasast Kanunu, 5015 sayili Pet-
rol Piyasast Kanunu, 5307 sayili Stvilagtirilmig Petrol
Gazlart (LPG) Piyasast Kanunu, 6446 sayili Elekerik
Piyasast Kanunu ile kendisine verilen gérevleri yer-
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ine getirmekte ve yetkileri kullanmakeadir.

Dért ana piyasayr diizenleme yetkisine sahip olan
EPDK, piyasa faaliyetlerinde bulunanlara ya da
lisans gerektiren bir faaliyeti lisans almaksizin yer-
ine getirenlere yénelik idari yaptirimlar uygulamak-
tadir. EPDK tarafindan uygulanan cezalar, idari para
cezalarindan lisans iptaline kadar farkli kategorilerde
olabilmektedir.

Anayasa Mahkemesi bir kararinda, regiilatif cezalar
tanimlamugtir. Buna gore 6zel bir faaliyet alanin-
da kamu diizenini korumak veya belli bir sektdrii
diizenlemek amaciyla ilgili kanunlarda &zel olarak
yetkilendirilmig idari makamlar tarafindan verilen
idari cezalar “regiilatif cezalar” olarak ifade edilme-
ktedir. Bagimsiz idari otoritelerden olan EPDK
tarafindan verilen idari para cezalar1 da bu kategoriye
girmektedir.

Devletin regiilasyonlar yoluyla piyasalara miida-
halesindeki temel amaci, optimal kaynak tahsisini
saglamak ve toplum refahini maksimize etmek-
tir. Genel olarak bakildiginda regiilasyon kavrami,
hukuk ve iktisat bagta olmak tizere pek ¢ok alani il-
gilendiren bir kavram olarak kargimiza ¢ikmakeadir.
Herkesce bilinmektedir ki, Regiilasyon kavrami
genis anlamda sosyal ve ekonomik amaglara yénelik
olarak devlet tarafindan vyiiriirliige konulan her tiirlii
anayasal, yasal ve kurumsal diizenlemeleri ve diger
her tiirlii kamusal politikalar1 ve yapilan uygulama-
lar1 ifade etmektedir.

Ayni zamanda belli bir faaliyete iligkin kurallarin
belirflenmesi ve bu kurallara uyumun saglanmas:
yaninda kanunlarin uygulanmasina iligkin rehber-
lik yapilmasi, yasaklarin ihlal edilmesi konusundaki
sikayetlerin degerlendirilmesi, ciddi ve diizeltile-
meyecek nitelikteki zararlari engellemek amaciyla
tedbirler koyulmasi, verilen bir karara iligkin bildi-
rimlerin degerlendirilmesi, sikayet iizerine veya
diizenleme kurumunun inisiyatifiyle sorugturma
yapilmasi, dokiiman ve bilgi saglanmasi, para cezalar
verilmesi ve kanunun ilgili sektoriin regiilasyonu
konusunda nasil uygulandig: hakkinda bilgi ver-

ilmesi faaliyetlerini de icermektedir.

Bu kapsamda regiilasyonlar1 hayata gegirebilmek
adina, piyasa mekanizmast her durumda sosyal fay-
danin maksimize edilmesini saglayamaz ve devlet
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miidahalesine ihtiya¢ duyar. Giiniimiizdeki bu rol,
toplumsal yagama iligkin gerekli faaliyetlerin bizzat
tistlenilmesi seklinde degil, bir tiir hakemlik seklinde
olugsmakta ve bu rol regiilasyon isglevinin &nemini
gozler dniine sermektedir. Enerji sektorii de devletin
regiilasyonlar yoluyla miidahalede bulundugu sek-
torlerin baginda gelmektedir. Tiirkiye’de 1990’lardan
itibaren devletin diizenleme, denetim ve gozetim
islevini yerine getirmesi amaciyla diizenleyici ku-
rumlar kurulmaya baglamistir. Bu kurumlar Tiir-
kiye’nin ekonomik kalkinmasinda 6nemli islevler
tistlenmektedir. Bu kapsamda kurulan diizenleyici
kurumlarin en dnemlilerinden birinin EPDK oldugu
bilinmektedir.

S6z konusu regiilasyonlar kapsaminda sektdr oyun-
cularinin faaliyetlerini diizenleme, denetim ve gdze-
tim islevini iistlenirken kurallarin devreye girdigi-
ni gérmekteyiz. Bu kapsamda, enerji piyasalarinin
kosullar1 dikkate alinarak enerjinin yeterli, kaliteli,
siirekli, diigiik maliyetli ve cevreyle uyumlu bir sekil-
de enerjinin tiiketicilerin kullanimina sunulmas: ve
rekabet ortaminda 6zel hukuk hiikiimlerine gore faa-
liyet gosterebilecek, mali agidan giiglii, istikrarli ve
seffaf bir enerjisi piyasasinin olugturulmas: ve olugan
bu piyasay1 diizenleyen temel normlar da diizenleme
altina alinmugtir.

Regiilasyonlar ile birlikte EPDK’nin bir takim
yaptirimlar uygulama yetkisi baglaminda EPDK’ya,
idari yaptiimlar icerisinde dnemli bir yer tutan idari
para cezalari tesis etme yetkisi taninmugtir. Idari para
cezalarinin temel amaci idari diizeni ve dolayli olarak
kamu diizenini saglamaktir. Dolayisiyla; enerji piyas-
alarina iligkin olarak 6ngériilen idari para cezalarinin
da enerji sektoriindeki diizeni saglamay1 hedefledigi
bilinmektedir. Idari para cezalarinin idari yaptirimlar
icinde 6nemli bir grubu olusturdugunu ifade edebil-
iriz. Ozellikle de konumuz itibariyle bagimsiz idari
otorite olarak nitelenen diizenleyici kurullarin uygu-
ladiklar1 para cezalari, uygulanig usulleri ve miktarlar:
esas alindiginda biiyiik dnem tagimaktadirlar.

PETROL VE LPG
PIYASASINDA UYGULANAN
YAPTIRIMLAR

5015 sayili Petrol Piyasast Kanunu’nun 19. maddesi



ile 5307 sayili Sivilagtirilmig Petrol Gazlari Piyasast
Kanunu'nun (LPG) 16. maddesi cercevesinde; en-
erji piyasalarinda faaliyet gdsteren sirketlerin hangi
hallerde idari para cezasi ile karg1 kagtya kalacaklar
diizenlenmigstir.

14.02.2019 tarihli Resmi Gazete’de yayimlanan 7164
sayili Kanun’da, Petrol ve LPG Piyasast Kanunlarinda
yapilan iki dnemli degisiklik karsimiza ¢ikmakeadir.
Bunlardan bir tanesi, idari para cezalarina iligkin
maktu diizenlemenin kaldirilarak ciro iizerinden be-
lirli oranlarla hesaplanacak alt ve iist sinir iizerinden
cezai yaptirm uygulamasinin getirilmesine iligkin
diizenlemedir. Digeri ise bazi fiillerin “diizeltme im-
kani1 olan fiiller” olarak belirlenmesi sonucunu dogu-
ran diizenlemedir.

Yukarida degindigimiz iizere, EPDK’nin uygulamg
oldugu yaptirimlar yarg: denetimi altindadir. Idari
yarginin vermis oldugu kararlar yaninda Anayasa
Mahkemesi’nin kararlari da idari yaptirimlara iligkin
kanuna aykiriliklar1 gidermede 6nemli hukuksal
kaynaklar olarak kabul edilmektedir. Nitekim EPDK
tarafindan uygulanan idari para cezalarina alt ve {ist
sinir getirilmesine ydnelik mevzuat degisikligi, An-
ayasa Mahkemesi tarafindan verilen 2015/109 E.
2016/28 K. numarali 07.04.2016 tarihli karara dayan-
maktadir.

Anayasa Mahkemesi Bagkanlig1 2015/109 E. 2016/28
K. numarali 07.04.2016 tarihli kararinda;

Bayisi oldugu dagitici haricinde akaryakit ikmal et-
tigi ve dagiticiya ait marka ve logoyu akaryakit is-
tasyonunda bulundurmadigi gerekgesiyle davacilara
verilen idari para cezalarinin iptali istemiyle agilan
davalarda, itiraz konusu kurallarin Anayasa’ya aykirt
oldugu yéniindeki iddialar1 ciddi bulan Mahkeme,
maddelerin iptalleri i¢in somut norm denetimi
baglatmugtir.

Kararda 6zetle, “Itiraz konusu kuralda Kanun’un
8. maddesinin ihlali halinde sorumlularin belirtilen
maktu idari para cezast ile cezalandirilacaginin diizen-
lendigi, Kanun’'un 8. maddesinin ikinci fikrasinin
(a) bendine gore bayilik lisanst sahibi olan davaciya,
akaryakit istasyonunda bagli bulundugu dagitict
haricinde akaryakit ikmal ettiginden bahisle maktu
idari para cezast verildigi, 5015 sayili Kanun’un 8.
maddesinde Sngdériilen tiim yiikiimliiliiklerin ihlali

halinde uygulanan ceza miktarinin ayn1 oldugu, iti-
raz konusu kuralla igletmelerin ekonomik biiyiikliigii,
filin haksizlik icerigi gdzetilmeden her bir ihlal i¢in
ayni miktarda para cezast uygulanmasinin hukuk
devletinin geregi olan adalet ve hakkaniyet ilkeleri-
yle bagdagamadig: belirtilerek kuralin Anayasa’nin 2.
maddesine aykir1 oldugu ileri siiriilmiistiir.

Itiraz konusu kuralda bayilerin bagli bulunduklari
dagitict haricinde bagka dagiticilardan veya onlarin
bayilerinden akaryakit ikmal etmeleri durumun-
da ongoriilen idari para cezasi “regiilatif idari para
cezast” niteliginde maktu olarak diizenlenmigtir. Bu
cezada igletmelerin ekonomik biiyiikligii ve sinifi-
na iligkin herhangi bir kademelendirme miktar1 ka-
dar yillik cirosu bulunmayan bir akaryakit istasyonu
ile biiyiik Slcekteki akaryakit istasyonunu isletenler
agisindan yiikiimliiliigiin ihlali halinde verilecek ceza
miktart ayni olmakla birlikte, para cezasinin mik-
tarinin yiiksek olmayan akaryakit bayisi i¢in verilen
ceza daha agir sonuglar dogurabilir.

Diger taraftan bayilerin bagli bulunduklari dagitict
haricinde bagka dagiticilardan veya onlarin bayilerin-
den akaryakit ikmal etmeleri durumunda makeu idari
para cezast ile cezalandirlmalarinin Sngdriilmesi
nedeniyle, idari para cezasi uygulanirken filin iglenis
sekli, diger bir ifadeyle bayinin fili kasitla veya tak-
sirle isleyip iglemedigi ve ikmal edilen akaryakitin
miktar1 gibi hususlarda dikkate alinmamaktadir.

Bu itibarla bayilerin bagli bulunduklari dagitici ha-
ricinde bagka dagiticilardan veya onlarin bayilerin-
den akaryakit ikmal etmeleri halinde filin haksizlik
igerigi, bayilerin kusur durumu dikkate alinmadan,
ekonomik biiyiikliiklerine ve siniflarina gore adil bir
denge gozetilmeden, itiraz konusu kuralla 8lgiilii ve
makul olmayan idari para cezasi ile cezalandirilma-
lar;, hukuk devletinin geregi olan “adalet” ve “hak-
kaniyet” ilkeleriyle bagdasmamaktadir.

Agiklanan nedenlerle kural, Kanun’un 8. maddesi-
nin ikinci fikrast (a) bendi yoniinden Anayasa’nin 2.
maddesine aykiridir. Iptali gerekir” seklinde hiikiim
tesis edilmistir.

Bunun sonucunda Anayasa Mahkemesi “sorumlulara
sekiz yiiz elli bin Tiirk Lirast idari para cezasi verilir.”
boliimiiniin 5015 sayili Kanun’un 8. maddesi ikin-
ci fikrasinin (a) bendi yoniinden Anayasaya aykiri
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oldugundan IPTALINE OYCOKLUGUYLA karar
vermistir.

Anayasa Mahkemesi yine “Asagidaki hallerde so-
rumlulara alt1 yiiz bin Tiirk Lirast idari para cezast
verilir.” béliimiiniin 5015 sayili Kanun’un 7. mad-
desinin dérdiincii fikrasinin iigiincii  ciimlesinde
yer alan “...bayi, sdzlesme yaptigi yeni dagiticinin
tiriinlerini pazarladig: anlagilacak sekilde faaliyetine
devam eder...” ibaresi yoniinden Anayasa’ya aykiri
olduguna ve IPTALINE OYCOKLUGUYLA karar
vermistir.

Anayasa Mahkemesinin vermis oldugu sz konu-
su karar, hukuki anlamda, her ne kadar itiraz yolu-
na bagvuran mahkemenin bakmakta oldugu davada
uygulayacag: kural ile sinirl etki doguracak olsa da
madde hiikiimlerinin iptalinin gerekgeleri, maktu
idari para cezalarinin ngériilmiis oldugu 5015 sayili
Petrol Piyasast Kanunu'nun 19. maddesinin diger
hiikiimleri ile 5307 sayili LPG Piyasast Kanunu’nun
ilgili maddelerini de Anayasaya uygunluk agisin-
dan sorgulanir hale gelmesine sebebiyet vermistir.
Dolayisiyla, Anayasa Mahkemesi'nin iptal karari
sonrasinda kararda yer alan gerekgeler dogrultusun-
da degisiklikler yapilmigtir. Bunun sonucunda, 2020
yilt i¢in uygulanabilir yiikiimliiliik ihlali kapsamin-
daki cezai rakamlar agagidaki gibidir:

5015 Sayih Kanunun 19 Uncu 2020 Yilinda Uygulanacak Iidari Para
Maddesinin flgili Hiikmii Cezalarmmn Alt Ve Ust Limitleri

19 uncu maddenin birinci fikrasimin (a) 2.451.600 - 12.258.000

bendi

19 uncu maddenin birinci fikrasimn (¢) 1.532.250 - 7.661.250

bendi

19 uncu maddenin birinci fikrasimn (d) 674.190 - 3.370.950

bendi

19 uncu maddenin birinci fikrasimn (f) 153.225-  766.125

bendi

19 uncu maddenin birinci fikrasimn (g) 306

bendi (ton basina)

19 uncu maddenin birinci fikrasimmn (§) 306

bendi (metrekiip basmna)

19 uncu maddenin birinci fikrasinn (h) 134.838 - 674.190

bendi

5307 Sayih Kanunun 16. 2020 Yihnda Uygulanacak Iidari Para
Maddesinin ilgili Hiikmii Cezalarmm Alt Ve Ust Limitleri

16 nc1 maddenin birinci fikrasinin (a) 612.900-12.258.000

bendi

16 nc1 maddenin birinci fikrasimin (b) 306.450-3.370.950

bendi

16 nc1 maddenin birinci fikrasinin (c) 122.580-612.900

bendi

16 nc1 maddenin birinci fikrasinin (¢) 122.580-612.900

bendi

16 nc1 maddenin birinci fikrasimn (d) 306
bendi

16 nc1 maddenin ikinci fikrasi 12.258-61.290
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14.02.2019 tarihli Resmi Gazete’de yayimlanan 7461
sayili Kanun kapsaminda yapilan bir diger énemli
degisiklik ile Petrol ve LPG Piyasalarina, “diizeltme
imkani olan fiiller” kavrami dahil olmugtur. Ayni za-
manda 5015 sayili Kanun’un tamamen degistirilen
maddelerinden “Idari Yaptirimlar” baglikli 20. mad-
desine ve 5307 sayili Kanun’un 17. maddesine gdre
uygulanmast miimkiin idari yaptirimlar; idari para
cezast, lisans iptali ve diger tedbirler olarak belirlen-
migtir.

5015 sayili Kanun’un 20. maddesinin ikinci fikrasinin
(a) bendine gore “lisans sahibi kisiler hakkinda Ka-
nuna, ikincil mevzuata, lisans hiikiimlerine veya
Kurul kararlarina aykiri davranilmasi halinde; Ku-
rul tarafindan belirlenen niteligi itibariyla diizeltme
imkani olan filler i¢in ilgilisine Kurum veya Ku-
rumca yetkilendirilen kuruluglar tarafindan, otuz
giin icerisinde aykiriligin giderilmesi ve/veya tekrar
edilmemesi, aksi halde hakkinda gecici durdurma

yapilabilecegi ihtar edilecektir.”

14.02.2019 tarihli degisiklikten itibaren, mevzua-
ta aykirt olan niteligi itibariyle diizeltilebilir bir fil
soz konusu oldugunda, EPDK tarafindan dncelikle
aykirihigi gerceklestiren lisans sahibi aykiriligin
giderilmesi yoniinde ihtar edilecek olup yetkili ku-
ruma dogrudan bir yaptirim uygulanmayacaktir.

Bu baglamda, ihtar siiresi i¢inde ilgili tarafindan
yapilacak bildirim {izerine, bildirim yapilmazsa ihtar
siiresi sonunda Kurum veya ilgili kurulug tarafindan
aykirihgin giderilip giderilmedigi tespit edilecektir.
Siireler, ihtarin ilgili gercek veya tiizel kigiye teblig
tarihinden itibaren baslamaktadir.

EPDK’nin 14/03/2019 tarih ve 8487-3 sayili Kurul
karari ile Petrol Kanunu’na aykir1 filler kapsaminda
asagidaki listede yer alan fhillerin, niteligi itibartyla
diizeltme imkani olan fiiller olarak kabul edilmesine
karar verilmistir.

Sira

Fiil Ad1 Lisans Tiiri
Sayis1

flan panosunda yer alan akaryakit ftiirlerinin satisa hazir|

1 Bayilik Lisans1
bulundurulmamast

2 Fiyat ilan1 yapilmadan akaryakit satis1 yapilmast Bayilik Lisansi
Fiyat ilan panosunda ilan edilen fiyatin lizerinde ancak bagh dagitim|

3 sirketince fiil tarihi itibartyla belirlenen tavsiye fiyatinin altindal Bayilik Lisans1

fiyatla akaryakit satis1 yapilmast

Otomasyon sistemine bagh ancak vaziyet planinda veya Is Yeri| S
4* Bayilik Lisanst
Ag¢ma ve Calisma Ruhsatinda bulunmayan tank/pompa bulunmast




EPDK’nin 14/03/2019 tarih ve 8487-6 sayili Kurul
karari ile LPG Kanunu’na aykirt fiiller kapsaminda

~ d k- 1- d 1 ﬁ-ll . . lnv- . -b 1
Bayisinin otomasyon sisteminde meydana gelen arizanin 10 giin| a§ag1 aK1 listede yer alan M erln, nite lgl 1t1 arly a
5 o o . Dagitic Lisansi . . N . . .
igersinde giderilmemesi diizeltme imkan1 olan filler olarak kabul edilmesine
Lisans sahibinin aykirilik bildirimleri hari¢ olmak iizere istasyon| k 1 [
R, . - . . arar veri m1§t1r.
6 otomasyon sistemine iligkin verileri mevzuatta belirtilen siire] Dagitici Lisanst
igerisinde Kuruma sunmamast
2 Depolama faaliyetinde bulunan lisans sahibinin tanklarina ve| Dagitici, Depolama Lisans kapsamlndaki tesis kap asiteleri lle I§yer1 Agma
ticaretine iligkin verileri Kuruma sunmamasi ve Rafineri Lisansi . s . ..
ve Calisma Ruhsatinda belirtilen tank kapasitelerinin
Madeni Yag iiretim ve/veya satig faaliyetinde bulunan gergek veyal
tiizel kisilerin, 213 sayili Vergi Usul Kanunu hiikiimlerine gore|
8 Madeni Yag Lisans1 Sira
tanzim edecekleri mali belgelerde madeni yagin adi ve/veya 12| Fiil Adx Lisans Tiirii
. Sayis1
haneli GTIP numarasin belirtmemesi o
5 Bayilik sozlesmesine iliskin feshin siiresi igerisinde Kurumal D L 1 Istasyonda sorumlu - midiir - belgesine sahip ~sorumlu  miidir Bayi
sitior Li
bildirilmemesi g Tsans gabistinimamasi
Tiim Lisans Tiirleri LPG dolumu/ikmali yapilan bir tesiste ¢alisan ve ilgili SGK hizmet .
10 | Unvan degisikliginin Kuruma siiresi igerisinde bildirilmemesi . o - o = Bayi
Igin 5 dokiim listesinde yer alan kisilerden en az birinin LPG Yetkili b
. agiticl
- Yazili olarak talep edilen bilgi-belgelerin siiresi igerisinde hi¢ veya| Tiim Lisans Tiirleri Isletme Personeli Sertifikasi oldugu halde s6z konusu sertifika .
A .. Depolama
geregi gibi sunulmamast Igin sahibi olmayan bagka bir ¢alisanin dolum/ikmal yapmasi
Lisans sahibinin ortaklik yapisinda, yonetim kurulu bagkan ve flgili mevzuatlarda belirtilen sigorta yiikiimliiliginin yerine
- .. . . . O L - 3 Tiimii
- iyeleri ile temsil ve ilzama yetkili olanlarda degisiklik olmasna| Tiim Lls'ans Tiirleri getirilmemesi
ragmen lisans sahibinin degisikligi siiresi i¢inde Kuruma Igin -
o X Istasyonda ve istasyonda bulunan ilan panosunda bayisi olunan
bildirmemesi
. S . . - — — 4 dagitict lisanst sahibinin marka ve logosuna, bayilik sahibinin ad1 Bayi
Lisansa kayith bir bilginin degismesi ve lisansa bilgi eklenmesinin|
. . L L . veya unvanina yer verilmemesi
- veya lisanstan bilgi ¢ikarilmasinin gerekmesi halinde, bu durumun| Tiim Lisans Tiirleri
vuku bulmasindan veya lisans sahibi tarafindan 6grenilmesinden f¢in 5 Ilan panosunda otogaz satig fiyatinin ilan edilmemesi Bayi
itibaren siiresi igerisinde Kuruma bildirilmemesi Fiyat ilan panosunda ilan edilen fiyatin iizerinde ancak baglh
Lisans sahibinin lisansina kayith tescilli markasim veya bu markanin| 6 dagitim sirketince fiil tarihi itibariyla belirlenen tavan fiyatinin Bayi
Dagitic1 ve Madeni
14  |kullamm hakkini, tescil edilmis yeni bir marka ile degigtirmek Ve Li altinda fiyatla akaryakit satis1 yapilmasi
- . I . ag Lisanst
suretiyle lisans tadili yapmadan iigiinci saluslara devretmesi ; Sozlesme bitim tarihinden itibaren bir ay iginde eski dagrtictya ait Bavi
R ayi
Dagiticinin sézlesmeli bayisinde siiresi igerisinde kurumsal kimlik belirtilerin kaldirilmamasi
15 Dagitict Lisansi
¢alismalarini tamamlamamasi Dagitict
. S— . . 8 Promosyon yasagimin ihlal edilmesi
Lisans sahibinin akaryakit istasyonundan s6zlesmeli dagiticy Bayi
G firmasmin  kurumsal kimlik belirtileri diginda bagka bir dagitic Bayilik Lisans: 9 Otogaz istasyonlarinda LPG tiipii satist yapilmast Bayi
firmaya ait kurumsal kimlik belirtilerini mevzuatta belirtilen siire| - -
10 Sozlesme yapmadan kullanictya dokme LPG ikmali yapilmasi Dagitict
igerisinde kaldirmamasi
Uzaktan erisim sistemine iligkin yiikiimliiliklerin yerine| Kendi tescilli marka ve amblemini tasimayan s6zlesmeli bayilerine
17 . . Dagitici Lisanst 11 i . Dagitict
getirilmemesi LPG ikmali yapilmas1
e Zorunlu sigorta yiikiimliiliigii kapsaminda bulunan tesis ve/veya| Tiim Lisans Tiirleri Otogaz istasyonlarma LPG ikmalinin kendi miilkiyeti veya
faaliyetlerin sigortalanmamas: Igin 12 tasarrufu altindaki tescilli markasini, unvamni ve amblemini tasiyan Dagitic
19 |Lisansh tesisin Kurul izni olmaksizin kullandiriimasi Bayilik Lisanst teknik diizenlemelere uygun araglar ile yapilmamast
o 3 . N T N Dagitict
o Fiili tank kapasiteleri ile vaziyet plami veya Isyeri Agma ve Calismal Bavilik Li 13 Numune kab1 bulundurulmamast
ayilik Lisanst
Ruhsatinda belirtilen tank kapasitelerinin farkli olmasi Y Depolama
Dagitict, Depolama, . 14 Lisansh tesisin Kurul izni olmaksizin kullandiriimas: Bayi
. Isleme, Madeni yag Lisans sahiplerinin yiikiimliilikkleri kapsaminda Kuruma yapilacak
21 Tesiste numune kabi bulundurulmamasi . . . 15 Tiimii
ve Ihrakiye Teslim bildirimlerin siiresi iginde yapilmamasi
Lisans Tirleri Igin 16 Yazili olarak istenen bilgi ve belgelerin siiresi iginde verilmemesi Timi
22 | Tiiketici sikayetinin cevapsiz birakilmasi Dagitic1 Lisanst — —
17 Tiiketici sikayetinin cevapsiz birakilmast Dagitict
Pompa adasinda, pompa adas1 bulunmuyorsa pompalarin iizerinde -
23 |dagitic1 lisans1 sahibine sikayete yonelik agiklamalar ve iicretsizy  Bayilik Lisansi 18% Lisans kapsamindaki tesis kapasiteleri ile Isyeri Agma ve Calisma Bayi
telefon numarasinin yer aldig: levha ve/veya gikartmantn asilmamast Ruhsatinda belirtilen tank kapasitelerinin farkli olmasi. Dagitict
Serbest kullanicilar
24  [Mali belgelerde muhatabin lisans numarasinin bulunmamasi harig olmak iizere tim
lisans sahipleri
Bayilik ve Dagitict
25 Promosyon yasagina uyulmamast
Lisanst
26 |Istasyon fiyat panosunda bayiye iliskin bilgilerin yer almamas: Bayilik Lisanst
Lisansina kayith olmayan tanker veya sabit kdy pompast ile tarimsal|
27 Bayilik Lisans1
amagh akaryakit satis1 yapilmast
. Enerji Piyasasi Bildirim Y6netmeligi kap Petrol Piy Tiim Lisans Tiirleri
iligkin bildirimlerin siiresi igerisinde yapilmamasi igin
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Niteligi itibariyle diizeltme imkani olan fhillerde
ihtarla verilen otuz giinliik siire ierisinde aykiriligin
giderilmemesi halinde ihtar siiresi icinde ilgili
tarafindan yapilacak bildirim {izerine, bildirim yapil-
mazsa ihtar siiresi sonunda, Kurum veya ilgili kuru-
lug tarafindan tespiti ile birlikte, ilgilinin piyasa faa-
liyeti alemig giin siire ile gecici olarak durdurulacag:
belirlenmistir.

Gegici durdurma siiresi sonunda tespit edilen
aykiriliklar giderilmezse, faaliyetin durdurulmasi-
na devam edilerek sorugturma baglatilacaktir. Bu
sorugturma neticesinde ilgiliye, mevzuata aykirilik
olusturan filine tekabiil eden idari yaptirim uygu-
lanacaktir.

Niteligi itibartyla diizeltme imkani olan hilin tespit
tarihinden itibaren iki yil icerisinde tekrar edilmesi
halinde ise ihtar iglemi uygulanmaksizin ilgili piyasa
faaliyeti alemig giin siire ile gecici olarak durduru-
lacaktir. Gegici durdurma siiresi sonunda da tespit
edilen aykirliklar giderilmezse, faaliyetin durdurul-
masina devam edilerek sorusturma baglatilacak ve
sorugturma raporunda ilgili mevzuat hiikiimlerine
aykirilik tespit edilmis olmasi ve bu tespitin Kurul
tarafindan da sabit goriilmesi halinde, ilgili kanun-
larda dngoriilen ceza ve yapuirimlar uygulanmasi
kararlagtirilmigtir.

SONUC

Regiilasyon esas itibariyle dzgiirliiklerin kisitlanmast
anlamina gelmektedir. Regiile edilen piyasalarda fi-
yat, kalite, verimlilik vb. 6nemli konulara iliskin
karar verme yetisi biiyiik 6l¢iide piyasa aktdrlerinden
diizenleyici otoriteye ge¢mektedir. Regiilasyonun
aslinda serbest piyasa kogullarinin dengesiz ve ucu
acik olusumuna karg1 bir 6nlem oldugu ve toplum-
sal ihtiyaglarin siirekli olarak kargilanmasi gerektigi
bir ortamda kamu hizmetlerinin yerine getirilme-
si ve devamliliginin saglanmasinda giiglendirici bir
fonksiyon oldugu sdylenebilir. Regiilasyon yetki-
si regiilasyon kurumlartyla anlam kazanacakur. Bu
kurumlar ise regiilasyon vyetkisinin kullaniminda
ancak yasa koyucunun kendilerini yetkilendirmesi
olgiisiinde kamu hizmeti olarak nitelendirilen faaliye-
tin dogru bir bigimde yerine getirilip getirilmedigini
kanunlar nezdinde ve yapmis oldugu diizenlemelerle
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yonlendirebilecek ve denetleyebilecektir.

Idarenin yaptiim uygulama yetkisini EPDK’nin
uygulamalar1  kapsaminda  degerlendirdigimizde;
yetkilerinin tamamini kanundan aldigini ve yargi
denetimi altinda oldugunu gdérmekteyiz. EPDK
tarafindan uygulanan idari yaptirimlardan gerek
para cezalar1 ve gerekse diger cezalar ve yaptirimlar,
yargi denetimi altinda oldugundan, konuyla alakal
yargisal ictihatlarin da usul ve esasin belirlenmesinde
onemli bir rolii oldugunu ifade edebiliriz.



AUTHORITY OF
ADMINISTRATION TO
IMPOSE SANCTIONS
SPECIFIC TO EMRA'S
ADMINISTRATIVE

SANCTIONS

Atty. Beril Atikyllmaz - Atty. Enez Pulluk

Administrative sanction is the power to use pub-
lic force arising from the will to punish a be-
havior that disrupts the order of law applied to real
and legal persons. This power is exercised within
the framework of the regulatory and control pow-
ers of law enforcement authorities, with the motive
to protect public order such as amity,

sanctions have also become varied and increased in
parallel with the widespread use of regulatory insti-
tutions, also known as independent administrative
authorities. Administrative sanctions may result in
interference with fundamental rights and liberties in
terms of their content, resulting in legal consequenc-

es for real and legal persons. In fact, the

well-being and health. The legal ef- “WHEN administrative actions of the European
fect and consequences of both criminal  EXAMINING THE  Court of Human Rights that have the
sanctions and administrative sanctions, LEGISLATION characteristics of administrative sanc-
which are the result of the use of Public =~ THAT INCLUDES  tion, decisions within the scope of the
Power, bear similarity. Likewise, these ADMINISTRATIVE  penalty area within the scope of Arti-

effects and results lead to changes in fi-
nancial or administrative aspects on the

SANCTIONS, IT
IS SEEN THAT

cle 6 of the European Convention on
Human Rights revealed the necessity of

interlocutor. On the other hand, the ~THE LIMITS AND  seeking the assurances sought for ad-
use of administrative sanctions by ad- ~ SCOPE OF THIS = ministrative sanctions for persons who
ministrative authorities may bring ar- AUTHORITY have been punished. Due to its nature,
bitrary and beyond its purpose. There- ARE ALSO they must first have a legal basis. Be-

fore, the administration authority to
impose sanctions has been taken under
the control of the judiciary within the framework of
the constitution and laws.

Administrative sanction authority is an authority
that the administration uses directly, quickly, and
ex ofhcio when carrying out social activities such
as public service, public order and public health.
Administrative authorities use this type of sanction
as the result of an administrative process. In re-
cent years, it has been observed that administrative

DETERMINED. “

cause, fundamental rights and liberties
can only be limited by a law. Based on
the authority expressly granted by the law, the ad-
ministration may establish administrative sanctions
through regulatory proceedings. The administra-
tion is not unlimited in establishing sanctions. The
assurances shaped by doctrines and judicial decisions
and accepted in some legislation also provide pro-
tection against administrative sanctions. Admin-
istrative sanctions, is basically a power that can be
used by law or where the law is expressly authorized
and directly enforceable. This authority is a superi-
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or authority granted to administrative bodies during
the execution of public activities in the form of pro-
tecting, looking after, and taking measures for the
amity, well-being and health of the society. The fact
that all the procedures of the administration benefit
from the presumption of compliance with the law
has enabled it to benefit from this principle as a rule
both in taking and implementing administrative
sanction decisions.

Likewise, as a result of administrative sanctions,
it is not possible to establish an unlimited sanction
against persons, even if the establishment of public
benefit serves to protect public order. Administrative
sanctions imposed on individuals are required to be
subject to certain rules. These rules are the regula-
tions on taking administrative sanctions in accor-
dance with the procedure and principles. In Turkey,
the presence of high boards as a
market controlling and monitor-
ing tool has made it necessary to
regulate administrative sanctions
in detail. Because, functioning of
the market economy on the one
hand, and the idea of providing
assurance to individuals on the
other, necessitate the fair and
equitable implementation of ad-
ministrative sanctions. However,
while ensuring a healthy func-
tioning of the market economy
is a main reason for granting administrative sanction
authority to the specified boards, when considering
the legislation that includes administrative sanctions,
it is seen that the limits and scope of this authority are
also determined.

For instance, many limitations are important for the
legality of administrative sanctions such as the obli-
gation of the administration to act impartially in the
implementation of administrative sanctions, the ne-
cessity to warn first about ending the violation, the
prohibition of applying sanctions without defense,
the principle of justification that the applied adminis-
trative sanction meets the requirements of the legis-
lation, the requirement not to violate the principle of
proportionality, the obligation to have a legal basis,
and the legality of administrative sanctions. As a re-
sult of this, administrative sanctions can be eliminat-
ed both by appeal procedure and by administrative
judicial supervision.
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“SUPERVISORY
INSTITUTIONS BEARS
IMPORTANT FUNCTIONS
IN THE ECONOMIC
DEVELOPMENT OF TURKEY.
IT IS KNOWN THAT ONE
OF THE MOST IMPORTANT
REGULATORY INSTITUTIONS
ESTABLISHED IN THIS
CONTEXT IS EMRA.”

Regarding the introduction of procedural rules on
administrative sanctions, the following opinion was
asserted in the doctrine: “When a sanction is put into
law, it is essential that the manner and procedures of
its application be determined thoroughly. The de-
scription of the acts and considered as a crime, the
determination of the material incident, determina-
tion of the minimum and maximum limit of the pun-
ishment, minutes, notification, objection methods
and ways shall bring more clarity in administrative
sanctions and shall save people from arbitrariness.”
It should also be noted that in Turkish law there is a
distinction between judicial and administrative juris-
diction in relation to these sanctions, and that admin-
istrative judicial authorities in general are responsible
for the sanctions of the regulatory and supervisory
boards. In terms of administrative sanctions, there are
different approaches in high court decisions regard-
ing the judiciary. These approaches
to the separation of judicial and ad-
ministrative jurisdiction show that
the issue is still a matter of debate.
In addition to the regulations relat-
ed to the judicial way in the Con-
stitution, some special laws also
provide for a direct application to
the court or an appeal procedure.
A special appeal procedure was not
envisaged in respect of the deci-
sions of the board and a direct way
to file a lawsuit has been adopted.
The closure of the appeal against the said board deci-
sions is not considered a violation of the freedom to
seek rights. Because, in case it can be appealed to ju-
risdictions against the decisions of the board freedom
to seek rights shall be guaranteed.

Although the authority of the administration to
impose sanctions is explained above, more detailed
explanations regarding the sectoral sanctions of the
Energy Market Regulatory Authority (“EMRA”),
which is the Authority that regulates the Energy
Markets, are given below.



ADMINISTRATIVE
SANCTIONS THAT ARE
APPLIED BY EMRA

EMRA was established under the name of “Electric-
ity Market Regulatory Authority” with the former
“Electricity Market Law” numbered 4628, published
in the Ofhicial Gazette dated 03/03/2001 and num-
bered 24335 (Bis) and named as “Energy Market
Regulatory Authority” with the “Natural Gas Market
Law (Law on Amendment of Electricity Market Law
and Natural Gas Market)” numbered 4646 published
in the Official Gazette dated 02/05/2001 and num-
bered 24390.

The name of the Law No. 4628 has been changed as
“Law on the Organization and Duties of the Energy
Market Regulatory Authority” with Article 30 of the
Electricity Market Law No. 6446, published in the
Ofhcial Gazette No. 28603 dated 30/03/2013.

EMRA, fulflls the duties and uses powers assigned
to it by the Law No. 4628 on the Organization and
Duties of the Energy Market Regulatory Authority,
the Natural Gas Market Law No. 4646, the Petro-
leum Market Law No. 5015, Liquefied Petroleum
Gases (LPG) Market Law No. 5307, Electricity Mar-
ket Law No. 6446.

EMRA, which has the authority to regulate the four
main markets, imposes administrative sanctions on
those engaged in market activities or who carry out
an activity requiring a license without obtaining a li-
cense. The sanctions that are imposed by EMRA can
be in different categories, from administrative fines
to license cancellation.

In a decision of the Constitutional Court, the regu-
latory penalties were defined. Accordingly, the ad-
ministrative penalties imposed by the administrative
authorities specially authorized by the relevant laws
in order to protect the public order or regulate a cer-
tain sector in a special field of activity are defined as
“regulatory penalties”. Administrative fines issued by
EMRA, which is one of the independent administra-
tive authorities are also fall into this category.

The main purpose of the state’s intervention in mar-
kets through regulations is to ensure optimal re-

source allocation and maximize community welfare.
In general, the concept of regulation emerges as a
concept that concerns many fields, especially law and
economics. As commonly known that, the term of
regulation refers to all kinds of constitutional, legal
and institutional regulations and all kinds of public
policies and practices implemented by the state for
social and economic purposes.

At the same time, at the same time, determining the
rules for a certain activity and ensuring compliance
with these rules, as well as providing guidance on the
implementation of the law, evaluating complaints
about violation of prohibitions, taking measures to
prevent serious and irreparable damages, evaluating
notifications regarding a decision, It also includes
the activities of conducting investigations on its own
initiative, providing documents and information,
imposing fines and providing information on how
the law is applied on the regulation of the relevant
sector.

Within this scope, in order to implement regula-
tions, the market mechanism cannot maximize social
benefit in all cases and needs state intervention. This
role in present day, it is not formed as a form of un-
dertaking the necessary activities related to social life
personally, but as a kind of arbitration, and this role
reveals the importance of the regulation function.
The energy sector is also one of the primary sectors
in which the state intervenes through regulations.
Since the 1990s, regulatory agencies have started to
be established in Turkey in order to perform the reg-
ulation, supervision and oversight functions of the
state. These organizations are undertaking important
functions in Turkey’s economic development. It has
been known that EMRA is one of the most import-
ant regulatory institutions established in this context.

Within the scope of these regulations, we can see
that the rules are put in place while the sector players
undertake the function of regulating, auditing and
supervision of their activities. In this context, to be
able to operate in accordance with the provisions of
private law in a competitive environment and pro-
viding energy to consumers in a sufhcient, quality,
continuous, low-cost and environmentally compat-
ible manner, taking into account the conditions of
the energy markets, the establishment of a financially
sound, stable and transparent energy market and the
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basic norms that regulate this market have also been
regulated.

With the regulations, EMRA has been given the au-
thority to impose administrative fines, which have an
important place in administrative sanctions, within
the context of EMRA’s authority to impose certain
sanctions. The main purpose of administrative fines
is to provide administrative order and, indirectly,
public order. Therefore; it is known that adminis-
trative fines foreseen regarding energy markets aim
to maintain order in the energy sector. We can state
that administrative fines constitute an important
group among administrative sanctions. In particular,
the fines imposed by the regulatory boards, which
are designated as independent administrative author-
ities, has a great importance when the implementa-
tion procedures and amounts are taken into consid-
eration.

SANCTIONS IMPOSED ON
THE PETROLEUM AND LPG
MARKET

Within the framework of Article 19 of the Petro-
leum Market Law No. 5015 and Article 16 of the
Liquefied Petroleum Gases Market Law (LPG) No.
5307; companies operating in the energy markets are
regulated in which cases they shall be faced with ad-

ministrative fines.

In the Law No. 7164 published in the Ofhcial Ga-
zette dated 14.02.2019, there are two important
amendments made in the Petroleum and LPG Mar-
ket Laws. One of these is the fixed regulation on ad-
ministrative fines will be removed and the turnover
will be calculated at certain rates and it is the regu-
lation regarding the imposition of criminal sanctions
over the lower and upper limits. The other is the ar-
rangement that results in determining some acts as
“acts with correction possibilities”.

As we mentioned above, the sanctions applied by
EMRA are under judicial control. In addition to the
decisions made by the administrative judiciary, the
decisions of the Constitutional Court are considered
as important legal sources in eliminating the legal vi-
olations related to administrative sanctions. In fact,
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the legislative amendment to lower and upper limits
on administrative fines imposed by EMRA is based
on the Constitutional Court’s decision numbered
2015/109 E. 2016/28 K. dated 07.04.2016.

In the decision of the Constitutional Court num-
bered 2015/109 E. 2016/28 K. and dated 07.04.2016;

In the lawsuits filed demanding the cancellation of
the administrative fines imposed on the plaintiffs on
the grounds that it supplies fuel other than the dis-
tributor for which it is a dealer and does not keep the
distributor’s trademark and logo at the fuel station,
the Court, which finds serious the allegations that
the contested rules are against the Constitution, has
initiated a concrete norm audit for the annulment of
the articles.

Decision in brief, “It has been argued that the rule is
contrary to the second article of the Constitution by
stating that in the rule subject to objection, it is regu-
lated that in case of violation of Article 8 of the Law,
those responsible shall be punished with the specified
fixed administrative fine, According to the subpara-
graph (a) of the second paragraph of Article 8 of the
Law, a fixed administrative fine was imposed on the
plaintiff, who has a dealership license, for supplying
tuel in the fuel station other than the distributor to
which he is afhliated, the amount of penalty applied
in case of violation of all obligations stipulated in Ar-
ticle 8 of Law No. 5015 is the same, the application
of the same amount of fines for each violation with-
out considering the economic size of the enterprises
and the unfair content of the act is not compatible
with the principles of justice and equity as required

by the rule of law.

In the contested rule, the administrative fine foreseen
in the event that the dealers supply fuel from other
distributors or their dealers other than the distribu-
tor to which they are afhiliated is fixed as “regulatory
administrative fine”. In this penalty, the penalty to
be imposed in case of violation of the obligation for
a fuel station that does not have an annual turnover
equal to any stratification amount related to the eco-
nomic size and class of the enterprises and the ones
operating a large-scale fuel station are the same, the
penalty imposed for the fuel dealer whose amount of
the fine is not high may have severe consequences.

On the other hand, in the event that the dealers sup-



ply fuel from other distributors or their dealers other
than the distributor to which they are afhliated, due to
the stipulation that they will be penalized with fixed
administrative fines, the way the act was committed,
in other words, whether the dealer committed the
act intentionally or by negligence, and the amount
of fuel replenished are not taken into account.

In this respect, if the dealers supply fuel from other
distributors or their dealers other than the distributor
to which they are afhliated, the unfair content of the
act, the fact that the dealers are punished with a mea-
sured and unreasonable administrative fines without
considering the fault status of the dealers and a fair
balance according to their economic size and class
are incompatible with the principles of “justice” and
“fairness”, which are the requirements of the rule of
law.

For the reasons explained, the rule is in violation of
Article 2 of the Constitution in terms of subpara-
graph (a) of the second paragraph of Article 8 of the

Law. It has been decided “It must be canceled”

As a result, the Constitutional Court said, “Those
responsible are fined eight hundred and fifty
thousand Turkish Liras.” Since Article 8 of the
Law No. 5015 is contrary to the Constitution in
terms of sub-paragraph (a) of the second para-
graph, it has decided to ANNUL the section by
MAJORITY OF VOTES.

The Constitutional Court again stated, “In the fol-
lowing cases, the responsible persons shall be fined
six hundred thousand Turkish Lira.” In the third sen-
tence of the fourth paragraph of Article 7 of the Law
No. 5015, “... the dealer continues its activities in a
way that it can be understood that the new distribu-
tor with whom it has signed a contract ...” has decid-
ed to ANNUL by MAJORITY OF VOTES because
it is unconstitutional.

Although the decision of the Constitutional Court in
question will have limited effect in legal terms on the
rule that the appealing court will apply in the case it
is hearing the reasons for the annulment of the provi-
sions of the article caused the other provisions of the
19th article of the Petroleum Market Law No.5015
for which fixed administrative fines were stipulated
and the related articles of the LPG Market Law num-
bered 5307 to be questioned in terms of compliance

with the Constitution. Therefore, after the Consti-
tutional Court’s annulment decision, amendments
were made in line with the reasons contained in the
decision. As a result, the penalties for breach of obli-
gation applicable for 2020 are as follows:

Relevant Provision of Article 19 of Law No. Lower and Upper Limits of Administrative

5015 Fines to be Applied in 2020
Subparagraph (a) of the first paragraph of article 2.451.600 - 12.258.000
19
Subparagraph (¢) of the first paragraph of article 1.532.250 - 7.661.250
19
Subparagraph (d) of the first paragraph of article 674.190 - 3.370.950
19
Subparagraph (f) of the first paragraph of article 153.225-  766.125
19
Subparagraph (g) of the first paragraph of article 306
19 (per ton)
Subparagraph (g) of the first paragraph of article 306

19 (per cubic meter)
Subparagraph (h) of the first paragraph of article
19

134.838 - 674.190

Relevant Provision of Article 16 of

Law No. 5307

Lower and Upper Limits of Administrative

Fines to be Applied in 2020

Subparagraph (a) of the first paragraph of

612.900-12.258.000

article 16

Subparagraph (b) of the first paragraph of 306.450-3.370.950

article 16

Subparagraph (c) of the first paragraph of 122.580-612.900

article 16

Subparagraph (¢) of the first paragraph of 122.580-612.900

article 16

Subparagraph (d) of the first paragraph of 306
article 16

Second paragraph of Article 16 12.258-61.290

With another important amendment made with-
in the scope of the Law No. 7461 published in the
Ofhcial Gazette dated 14.02.2019, the term of “ acts
with correction possibilities “ has been included in
the Petroleum and LPG Markets. At the same time,
administrative sanctions that can be applied deter-
mined according to the article 20 of the Law No.
5015 with the title of “Administrative Sanctions” and
the 17th article of the Law No. 5307; administrative
fines, license revocation and other measures.

According to subparagraph (a) of the second para-
graph of Article 20 of the Law No. 5015 “In case of
violation of the Law, secondary legislation, license
provisions or Board decisions about the licensees; for
the actions determined by the Board and have the
possibility of correction, the relevant person shall be
warned that the violation is eliminated and / or not
repeated within thirty days, otherwise a temporary
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suspension may be made.”

As of the amendment dated 14.02.2019, in case of
an action that can be corrected due to its nature that
is contrary to legislation, the license holder who
performs the violation shall be warned by EMRA
to remedy the violation and there shall be no direct
sanction imposed on the competent institution.

In this context, upon the notification to be made by
the relevant person within the warning period, if
the notification is not made, it shall be determined
whether the Board or the relevant institution at the
end of the warning period has remedied the viola-
tion. The periods start from the date of notification
of the notification to the real or legal person con-
cerned.

With the Board decision of EMRA dated 14/03/2019
and numbered 8487-3, it has been decided that the
acts listed below within the scope of the acts contrary
to the Petroleum Law shall be accepted as the acts
that can be corrected.

Ordinal
Act Type of the License
Number
1 Fuel types which are on the billboard however not Dealership License
available for sale
2 Selling fuel without price announcement Dealership License
3 Selling fuel at a price above the price announced on the

price billboard but below the recommended price
determined by the affiliated distribution company as of
the act date

4% The presence of a tank / pump connected to the
automation system but not included in the layout plan or
the Business and Working License

Dealership License

Dealership License

5 Failure in the automation system of the dealer is not fixed Distributor License
within 10 days
6 The license holder does not present the data regarding the

station automation system to the Board within the period Distributor License
specified in the legislation, except for the violation
notifications.

7 The license holder engaged in storage activities does not
present the data regarding its tanks and trade to the Board.

8 The fact that real or legal persons engaged in the
production and / or sales of Mineral Oil do not specify the
name of the mineral oil and / or the 12-digit GTIP number
in the financial documents to be drawn up in accordance
with the provisions of the Tax Procedure Law No. 213.

9 Failure to notify the Board within the period of
termination of the dealership contract

10 The change of title is not notified to the Board within the
period.

11 Failure to submit the requested information-documents in
writing, at all or as required.

12 The license holder does not notify the Board about the
change within the period of time, despite the change in the
partnership structure of the license holder, the chairman
and members of the
authorized to represent and bind.

13 If the information registered with the license has to be
changed and information added to the license or
information removed from the license is required, failure
to notify the Board within the period after the occurrence
of this situation or when it is learned by the licensee

14 The licensee transfers the registered trademark registered
to its license or the right to use this trademark to third
parties without any license amendments by replacing it
with a new registered trademark.

15 Failure of the distributor to complete corporate identity
work within the period of the contracted dealer.

Distributor, Storage And
Refinery License

Mineral Oil License

Distributor License
For All License Types
For All License Types

For All License Types

board of directors and those

For All License Types

Distributor and Mineral Oil
License

Distributor License
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16 The license holder's failure to remove the signs of
corporate identity belonging to another distributor
company other than the signs of corporate identity from
the fuel station of the contracted distributor company
within the period specified in the legislation.

Dealership License

17 Failure to meet the obligations of the remote access Distributor License
system.
18 Failure to insure facilities and / or activities within the For All License Types

scope of compulsory insurance liability.
19 Using the licensed facility without the permission of the
Board.
20* Actual tank capacities and tank capacities specified in the
site plan or Business and Working License are different.

Dealership License
Dealership License

For Distributor, Storage,

21 Not having sample container in the facility. Processing, Mineral Oil and
Delivery of the Bunker
Fuel License
22 Consumer complaint left unanswered. Distributor License
23 Failure to remark the distributor license holder on the

pump island if there is no pump island and failure to hang
the sign and / or sticker with the toll-free phone number

Dealership License

24 Lack of license number of the addressee in financial =~ All license holders, except
documents free users
25 Failure to comply with prohibition of promotion Dealership and Distributor
License
26 Failure to include Dealer information on Station price Dealership License
Board

27 Sale of fuel oil for agricultural purposes with tanker or
fixed village pump that are not registered to license

28 Failure to make the notifications regarding the Petroleum
Market within the scope of the Energy Market
Notification Regulation

Dealership License

For All License Types

With the Board decision of EMRA dated 14/03/2019
and numbered 8487-6, it has been decided that with-
in the scope of acts contrary to the LPG law, it is
decided that the acts listed below should be consid-
ered as acts which have the possibility of correction
in terms of their nature.

Ordinal
Act Type of the License
Number
1 Not employing a managing director with a responsible Dealer
managing director certificate at the station.
At least one of the persons who work in a facility Dealer
where LPG filling / refueling and who is on the Distributor
2 relevant SSI service scheme list and filling/refueling is Storage

made by another employee who has LPG authorized
operating personnel certificate but does not have the
certificate in question.
3 Failure to fulfill the insurance obligation specified in All
the relevant legislation.

Failure to include the brand and logo of the distributor Dealer
4 license holder, the name or title of the dealer owner on
the station and the billboard on the station.
5 Auto gas sales price not announced on the billboard. Dealer
6 Selling fuel at prices above the price announced on the Dealer
billboard but below the ceiling price determined by
the affiliated distribution company as of the date of the
action.
7 Failure to remove the signs of the old distributor Dealer
within one month from the end of the contract.
8 Promotion ban violation. Distributor
Dealer
9 Selling LPG cylinders at auto gas stations. Dealer
10 Making bulk LPG refueling to the user without Distributor
contract.
11 LPG supply to contracted dealers who do not have Distributor
their own registered trademarks and emblems.
Failure to supply LPG to auto gas stations with
12 vehicles that are in line with the technical regulations Distributor
that bear the registered trademark, title and emblem
under their property or disposition.
13 Not having sample container. Distributor
Storage
14 Use of the licensed facility without the permission of Dealer
the board.
15 Failure to notify the Board within the scope of the All
liabilities of the license holders within the time limit.
16 Failure to provide the requested information and All
documents in writing within the period.
17 Leaving consumer complaint unanswered. Distributor
18* Facility capacities under license and tank capacities Dealer
specified in Business and Work Permits are different. Distributor



It has been determined that if the violation is not
remedied within the thirty-day period given by the
warning, if the violation is not remedied within the
thirty-day period given by the nature of the actions
that have the possibility of correction, if the notifi-
cation is not made at the end of the warning peri-
od, the market activity of the relevant person will
be temporarily suspended for a period of sixty days
with the determination by the Board or the relevant
institution.

In case the contradictions detected at the end of the
temporary suspension period are not eliminated, an
investigation will be initiated by continuing to sus-
pend the activity. As a result of this investigation, the
relevant person shall be subjected to administrative
sanctions corresponding to the Act which constitutes
a violation of the legislation.

In case the act, which has the possibility of correc-
tion due to its nature, is repeated within two years
from the date of detection, the relevant market ac-
tivity shall be suspended for sixty days without any
warning.

In case the contradictions detected at the end of the
period of cessation are not resolved, an investigation
will be initiated by continuing to suspend the activ-
ity, and if the investigation report has been found to
be in violation of the provisions of the relevant legis-
lation and this determination is also found to be fixed
by the Board, it has been decided to apply penalties

and sanctions stipulated in the relevant laws.

CONCLUSION

Regulation essentially means the restriction of free-
doms. In regulated markets, the ability to decide on
important issues such as price, quality and efhciency
is mostly transferred from the market actors to the
regulatory authority. We can state that regulation
is actually a measure against the unbalanced and the
open-ended formation of free market conditions,
and it is a strengthening function in the fulfillment
and continuity of public services in an environment
where social needs must be met continuously. Reg-
ulation authority will gain meaning with regulation
institutions. These institutions, on the other hand,
shall be able to direct and supervise the proper exe-

cution of the activity, which is described as a public
service, in the exercise of the regulatory authority
only to the extent that the legislator authorizes them.

When we evaluate the administration’s authority to
impose sanctions within the scope of EMRA’s appli-
cations; we can see that it has taken all of its powers
of the law and is under judicial supervision. Since the
administrative sanctions imposed by EMRA are both
fines and other penalties and sanctions under judicial
control, we can express that the relevant judicial case
law also has an important role in determining the
procedure and basis.
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GAYRI SIHHI MUESSESELER
(GSM) CALISMA RUHSATI VE
KARSILASILAN SORUNLAR

Motorlu tagitlarin giinlitk hayatimizin bir pargasi
haline gelmesi ile akaryakat istasyonlar ticar-
et hayatinda dnemli bir yer edinmigtir. Akaryakit
istasyonlari, benzin, motorin, Sivilagtirilmig Petrol
Gazi (LPG) ve hatta Sivilagtirilmig veya Sikigtirilmig
Dogalgaz (LNG & CNG) gibi enerji kaynaklarinin
nihai tiiketiciye arz edildigi, bunun yaninda motor-
lu tagit siiriicii ve yolcularinin ihtiyag duyabilecegi
ihtiyag malzemelerini ve yikama, lastik tamiri gibi
hizmetlerin sunuldugu ticaret alanlanidir. Tiirkiye’de
hali hazirda yaklagik 13.000 akaryakit istasyonu bu-
lunmaktadir. Faaliyetlerin bu boyutta yogunlagmasi
ve toplumsal olarak 6neminin artmasi kargisinda, soz
konusu faaliyetlerin diizenlenmesi ve kamu yararini
gozetecek bir diizenleme sisteminin devlet eli ile
kurulmast gerekliligi ortaya ¢ikmugtir. Bu kapsam-
da tilkemizde, diger tilkelerde oldugu gibi, akaryakit
istasyonlarinin igletilmesine iliskin giivenlik, emni-
yet ve rekabete iliskin kurallar ile idari ve hukuki
boyutta bir¢ok 6nemli yiikiimliiliik, akaryakit ista-
syonu isleticilerine yonelik bir gorev sayilmigtir.

Gelir getirici bir taginmaz olan akaryakit ista-
syonunun degerinin belirlenmesinde en nemli kis-
tas pek tabi dagitici markalarinin tiiketici nezdinde
etkisi ve istasyonun giinliik satig degeridir. Fakat
onun yaninda istasyonun profesyonel bir sekilde
isletilmesi de degerlendirme kapsamina alinma-
lidir. Bu kapsamda; profesyonel bir isletme ifade-
si, miigteri standartlarinin korunmasini, istasyonun
genel temizligini, yetkin hizmetin yetkin kisilerce
tiiketiciye saglanmasini ve mevzuata uygunlugu
icinde barindirmaktadir.

5015 Sayili Petrol Piyasasi Kanunu’nun 20.12.2003
tarihinde yayimlanmas: ile petrol piyasasinda tiim
piyasa aktdrleri icin yeni bir dénem baglamigtir.
Bu kanun ile beraber tiim akaryakit istasyonlarina
EPDK (Enerji Piyasast Diizenleme Kurumu)’ndan
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Bayilik Lisanst alma zorunlulugu getirilmistir.
EPDK nezdinde yapilacak olan bayilik lisansi bag-
vurularinda, lisansin alinabilmesi ve alinan lisansin
siirdiiriilmesi i¢cin 3 6nemli evrakin kuruma ibraz
edilmesi zorunlu tutulmugtur.

o  Gayri sthhi miiesseseler ¢aligma ruhsats;

o Asgari mesafe tespit tutanagi

« Otomasyon beyani (istasyonlarda yazarkasa,
pompa otomasyonu ve tank otomasyonu sistem-
lerinin kurulu ve siirekli ¢alisir olmasini ve ayni
zamanda EPDK ve akaryakit dagitim sirketi ile
7/24 esasinda aktif iletisimde olmay1 gerektiren
sistemi ile ilgili beyan)

Yukarida sayilan belgelerden goriilecegi kurumdan
bayilik lisansinin alinabilmesi i¢in saglanmasi ger-
eken sartlardan biri gayri sithhi miiesseseler ¢alisma
ruhsatinin varligidir. Mevzuata uygunluk bakimin-
dan Gayri sithhi miiesseseler ¢aligma ruhsati ilk
olarak 14.06.1989 tarihli ve 3572 sayili Kanun ile
zikredilmis, isbu kanunla igyerlerine genel ve or-
tak hiikiimler getirilerek, “Sanayi, tarim ve diger
isyerleri ile her tiirlii igletmelere, igyeri agma calis-
ma ruhsatlarinin verilmesi islerinin basitlegtirilmesi
ve kolaylastirilmasi” amaglanmugtir. (Madde 1) Son-
rasinda 5216 say111'Biiyﬁk§ehir Belediyesi Kanunu
(2004), 5302 sayili 11 Ozel idaresi Kanunu (2005) ve
5393 sayili Belediye Kanunu (2005) ile ruhsat isler-
ine dair yeni diizenlemeler getirilerek Gayri Sihhi
Miiesseseler ¢aligma ruhsati igleri, grift ve biirokratik
bir hal almig fakat ayn1 zamanda kontrol ve denetim
altina alinmugtir.

Isyeri Agma ve Calisma Ruhsatlarina Iliskin Yonet-
meligin 4/b maddesinde Gayrisithhi Miiessese tanimi
yapilmigtir. Buna gore “Gayristhhi Miiessese; faaliye-
ti sirasinda ¢evresinde bulunanlara biyolojik, kimy-
asal, fiziksel, ruhsal ve sosyal yonden az veya ¢ok



zarar veren veya vermesi muhtemel olan ya da dogal
kaynaklarin kirlenmesine sebep olabilecek miiesse-
seleri ifade eder.” Yonetmeligin 4/d maddesinde
ise; “Ikinci sinif gayristhhi miiessese: Meskenlerden
mutlaka uzaklagtirilmas: gerekmemekle beraber izin
verilmeden &nce civarinda ikamet edenlerin sihhat
ve istirahatleri iizerine gerek tesisatlar1 ve gerekse
vaziyetleri itibartyla bir zarar vermeyecegine kanaat
olugmast i¢in inceleme yapilmasi gereken igyerleri-
ni ifade eder.” seklinde tanimlanmigtir. Ynetmelik
Ek-2'de “Gayristhhi Miiesseseler Listesi” yer almak-
ta olup listenin “Tkinci Simif Gayristhhi Miiessesel-
er” baghg: altindaki B/5.3. maddesinde; “akaryakat
ve/veya otogaz istasyonlar1”, ikinci siif gayri sihhi
miiessese olarak belirlenmistir.

Isyeri Agma ve Calisma Ruhsatlarina iliskin Yénet-
meligin 4/a maddesi ile igyeri agma ve ¢aligma ruhsat
verilmesi bakimindan “Yetkili idare: Belediye sinir-
lar1 ve miicavir alanlar dis1 ile kanunlarda miinhasiran
il dzel idaresine yetki verilen hususlarda il 6zel ida-
resini; biiyiiksehir belediyesi sinirlar ve miicavir al-
anlar i¢inde biiyiiksehir belediyesinin yetkili oldugu
konularda biiyiiksehir belediyesini, bunlarin diginda
kalan hususlarda biiyiiksehir ilce veya ilk kademe
belediyesini; belediye sinirlart ve miicavir alanlar
icinde belediyeyi ve organize sanayi bolgesi sinirlart
icinde organize sanayi bolgesi tiizel kisiligini ifade
eder” olarak tanimlanmigtir.

Gayri Sthhi Miiesseseler ¢aligma ruhsatini diger ruhs-
atlardan ayiran Szellik, hem kisiyi hem de taginmazi
beraber etkileyerek 6nceden belirlenmis bir hakka
kavugturan idari iglem olmasidir. Kisiye akaryakit is-
tasyonuna iligkin igyeri agma ve ¢aligma ruhsat1 ver-
ildiginde, ruhsatta yazili taginmazin, ruhsatta yazili
kisi tarafindan akaryakit istasyonu olarak isletilecegi
anlagilir. Bu sekilde ruhsatta belirtilen yer, taginmaz
akaryakit istasyonu olarak nitelendirilirken ruhsati
alan kisi de igbu akaryakat istasyonunu igletme hakki-
na sahip kisi olarak nitelendirilir.

Bayiler tarafindan isletilen istasyonlar, kendi tagin-
mazi iizerine kurulu olabilecegi gibi, bayisi olduklar:
dagitim sirketlerinin veya iigiincii sahislarin taginma-
zlar1 iizerine kurulu olabilmektedir. Kimi zaman da
dagitim sirketleri, tigiincii sahislardan kira, intifa ve
isleticilik sdzlegmelerine istinaden yararlanma hak-
larini elde ettikleri istasyonlari, bayilik sozlegsmel-
eriyle, belli siire i¢in bayilerine tahsis etmekteditler.

Bayiler bu tarz kendi miilkleri olmayan istasyonlarda,
yetkili idarelerden igyeri agma ve ¢aligma ruhsati ve
EPDK’dan bayilik lisansi alarak faaliyete baglamak-
ta fakat kendilerine istasyondan yararlanma hakki
veren kira, isletme, bayilik ve benzeri szlegmelerin
sona ermesi durumunda ruhsatin iadesine yanagma-
makta ve bu konuyla ilgili uygulamada bir¢ok sorun
ile kargilagilmaktadir.

Isyeri Agma ve Calisma Ruhsatlarina iliskin Yénet-
meligin 8.1. maddesine gére; “Ruhsatta belirtilen faa-
liyet konusu ve adresin degismemesi kaydiyla igyeri-
nin devredilmesi halinde, devralan kiginin bagvurusu
lizerine dosyadaki bilgi ve belgeler esas alinmak sure-
tiyle yeni igletmeci adina tekrar ruhsat diizenlenir”. 9
Haziran 2020 tarihinde Resmi Gazetede yayinlanarak
yiiriirliige giren Isyeri Agma ve Caliyma Ruhsatlari-
na Iligkin Yénetmelikte Degisiklik Yapilmasina Dair
Yonetmelik ile isbu maddeye “Ancak devredilmek
istenen igyerinin fiziki durumu ile ruhsat dosyasinda-
ki bilgi ve belgelerin faaliyet konusuyla ilgili bu y&-
netmelik kapsaminda kargilanmasi gereken mevzuat
hiikiimlerine aykir1 olmast halinde; sz konusu
aykiriligin giderilmesi igin en az alt1 aylik siire ver-
ilir. Verilen siire igerisinde tespit edilen aykiriliklar
giderilmedigi durumlarda devir iglemi yapilamaz” if-
adesi eklenmistir.

Esasinda bu maddenin amaci; ruhsat iglemlerini ko-
laylagtirmak, kazanilmig hakki korumak ve miikerrer
usuliin 6niine ge¢mek suretiyle zamandan tasarruf
etmektir. Boylelikle “dosyada mevcut belgeler esas
alinmak suretiyle” yeni bayi ya da igletmeci adina
ruhsat diizenlenmesi saglanmaktadir. Fakat bu du-
rum ayni zamanda kotii niyetli bayiler ya da iglet-
iciler tarafindan suiistimal edilebilmektedir. Bayi
degisikligini gerektiren durumlarda, gayri sih-
hi miiesseseler ¢aligma ruhsatini devredecek bayi,
mevzuatin boglugundan yararlanmak suretiyle yeni
bayinin ruhsat alabilmesini engellemek ve kendisine
istasyondan yararlanma hakkini veren sozlesmenin
yenilenmesini zorlamak amaciyla yazili sézlesmeyle
gayri sthhi miiesseseler ¢aligma ruhsatini ve igyerini
devretmekten imtina edebilmekte veya devir so-
zlesmesi imzalamak i¢in yiiksek bedeller talep ede-
bilmektedir. Hatta taginmaz ile ilgili hi¢bir hukuki
bagi olmamasina ragmen malikin ya da hak sahibinin
muvafakati diginda ruhsati iigiincii kisilere devrede-
bilmektedir. Ruhsat uyusmazliklarinin ¢dziimlenme-
si agisindan yapilacak yargilamanin uzun siirebilecek
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olmast da ruhsati devredecek bayi ya da igletmeci-
ye adeta menfaat saglamaktadir. Bu bakimdan gay-
ri sthhi miiesseseler ¢aligma ruhsatinin mahiyetinin
degismesi agisindan mevzuatta bu yoniiyle degisiklik
yapilmast zaruri bir hal almigtir.

DEGISIKLIK SONRASINDA
GERCEKLESECEK DEVIR
ISLEMLERINDE GUNDEME
GELECEK KAZANILMIS
HAK SORUNU

Az yukarida da bahsetmis oldugumuz iizere bu mad-
denin esas amaci, ruhsat iglemlerindeki biirokrasi-
yi azaltarak igleri kolaylagtirmaktir. Bunun yaninda
ilgili diizenleme ile bagvurucular bir yandan zaman
kazanirken, bir yandan da, kisilerin kazanilmig hak-
lart korunmakta ve ticari isletmenin devamlilig:
saglanmaktadir. Bu dogrultuda da diizenleme 6nc-
esinde, devir iglemlerinde tiim prosediirlerin yeniden
isletilmesine gerek olmaksizin, yetkili idare (Beledi-
ye, 1 Ozel idaresi vs.) nezdinde olan mevcut belge-
ler esas alinmak suretiyle yeni igletmeci adina ruhsat
diizenlenmesi yapilmaktayd.

Getirilen yeni diizenleme ile birlikte, ruhsat vermeye
yetkili idare, yerinde inceleme yaparak, istasyonlarin
mevzuata uygunluguna iligkin denetim yapilacakeir.
Denetim akabinde, istasyonlarda mevzuata aykirilik
tespit edilmesi halinde, “s6z konusu aykiriligin gider-
ilmesi i¢in en az alt1 aylik siire” verilecek ve “verilen
siire igerisinde tespit edilen aykiriliklar giderilmedigi
durumlarda devir iglemi” yapilmas: miimkiin olmay-
acak.

Bu diizenleme, iilkemizde faaliyet gésteren akaryakit
ve otogaz bayilerinin, degisen mevzuata uyum igin
ek harcamalar yapmasini gerektirecek ve mevzuata
uyumun saglanamamasi halinde ise, devralan kisil-
erin faaliyete ge¢me hakki ortadan kaldiracakar.
Devralan kisiler, istasyona iligkin GSM ruhsat ile
verilen gegmisi etkili kazanilmig bu hakk: kaybeder-
ken, hi¢bir zaman devir iglemine konu edilmeyen
istasyonlarda ise mevzuata aykirilik bulunsa dahi
faaliyetlerine devam edebilecek olmalari nedeniyle
ciddi bir esitsizlikler ortaya ¢ikacaktir. Tiim bu ned-
enler dogrultusunda, Isyeri Agma ve Calisma Ruhs-
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atlarina Tliskin Yénetmeligin 8. Maddesine getirilen
bu diizenlemenin, Anayasa ve Rekabet Kanunu da-
hil olmak iizere bir¢ok mevzuata aykirt oldugu; bu
aykiriliklarinda da hukuk devleti, kanun oniinde
esitlik, sdzlegme serbestisi ilkelerine ve miilkiyet hak-
kina zarar verdigi belirtilmektedir.

Yukarida belirttigimiz tizere gayri sithhi miiesseseler
calisma ruhsati, bir avukatlik ruhsati bir silah tagima
ruhsati gibi sadece kisinin yeterlilikleri tizerinden
verilen bir ruhsat ¢esidi olmayip hem kisiye hem de
tasinmaza ayni anda ve beraberce taninan bir hak
olarak kabul edilmektedir. Bu konuya bir ¢oziim
olarak, Petrol Piyasast bakimindan isletici ya da bayi
degisikliklerinde kargilagilan ruhsat sorunlarin agil-
masi ve ruhsata iligkin kazanilmis haklarin korunmas
i¢in istasyonlara verilen igyeri agma ve ¢aligma ruhs-
atlarinin kisi ve taginmaz olarak ayr1 ayr1 degerlendi-
rilmesi istasyona yani taginmaza Szgii olarak ayrica
ve yekten bir ruhsat diizenlenmesi, diger yandan
yetkin kigiler ile igin devamliligi i¢in isletici ya da
bayiye meslek birligi, EPDK ya da baskaca bir kamu
kurumu tarafindan verilecek yeterlilik belgesi 6nerisi
degerlendirilmelidir. Mevzuatta yapilacak degisik-
likle igyeri agma ve ¢aligma ruhsatlarinin igyerini isle-
tecek kisiden bagimsiz sekilde igyerine dzgiilenmek
suretiyle verilmesi ile ruhsat; o igyerinin belirli bir
faaliyetin yapilmasina elverisli oldugunu ve igyerinde
bahse konu faaliyete izin verildigini gdsteren bir
belge anlamini tagiyacak ve isletenin degismesi du-
rumundan  etkilenmeyecektir. Diger yandan bir
meslek birligi, EPDK ya da bagkaca bir kamu kuru-
mu tarafindan verilecek bir yeterlilik belgesi; isletici-
nin kigisel 6zellikleri 6n plana ¢ikarilacak ve bayinin
ya da igleticinin tahsil durumu, kabiliyeti, tabiyeti,
sermaye yapisi, bagka 6n hak ve ruhsatlara ya da si-
fata sahip olmasi, vb. kosullar1 gozetilerek sektorel
anlamda bir liyakat ve denetim mekanizmasi sagla-
nacaktir. Boylelikle ruhsatin el degistirmesi yoluyla
haksiz kazang kapisi yapilmasi dnlenecek ve de ruhs-
atla faaliyetin yapilacag: yere (istasyona) dzgii olarak
saglanan haklarda devamlilik saglanacakur. Gerek
gayri sthhi miiesseseler ¢aligma ruhsatinin gerek bayi
ya da igleticiye iligkin yeterlilik belgesinin temini
siirecine yeni bir biirokratik eklenecek olsa da zaruri

oldugu bir gergektir.

Nitekim 9 Haziran 2020 tarihinde Resmi Gazetede
yaymlanarak yiirirliige giren “Isyeri A¢ma ve Calig-
ma Ruhsatlarina Iligkin  Yonetmelikte Degisiklik



Yapilmasina Dair Yonetmelik” ile
tasinmaza (istasyona) iligkin esaslt
bir degisiklik yapilmamig olsa da
kisinin yeterliligine iligkin olarak te-
hlikeli ve ¢ok tehlikeli sinifta bulu-
nan is yeri sahiplerinin veya ¢aligan-
larinin  mesleki egitim aldiklarina
dair “mesleki yeterlilik belgesine
sahip olmas1” hitkmii yonetmelige
eklenmigtir. Degisiklik ile birlikte
Isyeri Agma ve Caligma Ruhsatlari-
na Iliskin Yénetmelik kapsaminda
agilacak tehlikeli ve ¢ok tehlike-
li siifta bulunan is yerlerinde, is
yeri sahibinin veya is yerinde her
bir meslek dalinda calistirdiklarinin
13/7/2013 tarihli ve 28706 sayil
Resmi Gazetede yayimlanan Te-
hlikeli ve Cok Tehlikeli Sinifta
Yer Alan Islerde Calistinlacaklarin
Mesleki Egitimlerine Dair Yonet-
melik kapsaminda mesleki egitim-
lerini tamamlamis olmalari zorunlu
hale getirilmistir.

Son olarak yeni diizenleme ile Elek-
trikli ara¢ sarj istasyonlar1 {igiincii
simif gayristhhi miiessese olarak
yonetmelik  kapsamina  alinmig
olup Yoénetmeligin 13. Maddesi ile
EK-2 de yer alan “GAYRISIHHI
MUESSESELER LISTESI” kisminin
C.) UCUNCU SINIF GAYRISI-
HHI MUESSESELER”  baslikli
boliimiiniin “1- ENER]JI SANAYI”
baglikli alt bolimii degistirilmis,
elektrik enerjisi ile ¢aligan araglarin
elekerik ihtiyacini temin edebilm-
eleri i¢in otoparklarda, aligveris
merkezlerinin otopark alani olarak
ayrilmig yerlerinde, akaryakit ista-
syonlarinda veya vyetkili idarelerce
uygun goriilecek ve imar planin-
da bu amaca aynlmig olan diger
yerlerde miistakil olarak kurulacak
elekerikli garj istasyonlar;, kurulu
bulundugu is yerinin ana faaliyet
dali esas alinarak diizenlenen ruh-
satta tali faaliyet olarak belirtilecegi
hiikiim altina alinmigtir. Yonetme-

lik degisikligi uyarinca, elektrikli
arag sarj istasyonlarinin ruhsatta tali
faaliyet olarak belirtilmesi igleminin
en geg ti¢ ay icinde yapilmas: gerek-
mektedir.

KILOMETRE
TAHDIDI VE
UYGULAMASI

Akaryakit istasyonu idamesi ve ida-
resi icin sektdrde Snem arz eden
konulardan biri de kilometre tah-
dididir. Kimileri tarafindan haffe
alinacak bir konu gibi goriinse de
isbu “Asgari Mesafe Tespit Tutanag:”
sayesinde istasyonlar agilabilmekte
ve faaliyete gecebilmektedir.

AKARYAKIT VE LPG
ISTASYONLARI
ARASINDAKI
ASGARI

MESAFE NASIL
OLCULMELIDIR?

5015 sayili Petrol Piyasasi Ka-
nunu'nun 2. Maddesinin “23” nu-
marali bendinde ve 5307 sayili LPG
Piyasast Kanunu’nun 2. Maddesinin
“i” bendi uyarinca kilometre tahdi-
di (asgari mesafe) “sehir ici veya se-
hirlerarasi trahge agik yollarda ayni
istikamette iki akarya]Zn istasyonu
arasindaki, Kurul tarafindan ¢ikarila-
cak yonetmelikte belirlenecek asgari
mesafe” olarak tanimlanmis ve isbu
iki akaryakit istasyonu arasindaki
as%ari mesafenin, 5015 saylh Pet-
rol Piyasasi Kanunu’nun 8. madde-
si ve Petrol Piyasas1 Lisans Yonet-
meligi’'nin 45. Maddesi geregince,
iki istasyon arasindaki mesafenin
sehir ici yollarda 1 km, sehirler aras:
yollarda ise 10 km’den az olmaya-

cagi hitkme baglanmigtir.

ASGARI MESAFE
OLCUMUNE
ILISKIN ESASLAR

1. Sehirlerarasi yollarin
tizerindeki akaryakit
ve LPG istasyonlar
arasinda on kilome-
trelik mesafe aranir.

2. Sehir ici yollarin
tizerindeki akaryakit
ve LPG istasyonlar
arasinda bir kilome-
trelik mesafe aranir.

3. Sehir igi yollar ile
sehirlerarasi yollarin
kesistigi kesimlerde
yer alan istasyonlar

arasinda en az bir ki-
lometrelik mesafenin
bulunmas: gerekir.

4. Sehir igi yollar ile
sehirlerarasi yollarin
yukarida agiklanan

hususlar dikkate
alinarak birbirlerin-

den ayr olarak

degerlendirilir.

5. Akaryakit ve LPG
istasyonlar1 arasin-
daki asgari mesafe

olgtimlerinde iki yap1
arasindaki mesafe
dikkate alinir.

. istasyonlar arast asgari
mesafeye iligkin iglem
ve uygulamalarda
akaryakit istasyon-
lar1 kendi aralarinda
ve LPG istasyonlar
da kendi aralarinda
degerlendirmeye tabi
tutulur.




Asgari mesafeyi konu alan EPDK’nin 15.12.2016
tarihli, 6664 sayili karari ile Akaryakit ve LPG ista-
syonlar: arasindaki asgari mesafe kisitlamasina iligkin
uygulama belirlenmigtir. Kurul karar1 ile belirlendigi
lizere; istasyonun iizerinde bulundugu yol ismi veya
yol kodu ile degil, yon esast dikkate alinmak suretiyle
sagdaki sekilde bir mesafe kisitlamas: diizenlenmigtir.

Kilometre tahdidi uygulamasi kapsaminda isbu
kararin ve tutanagin kim tarafindan verilecegi
ve diizenlenecegi hususu, EPDK internet sitesi
igerisinde yer alan ve enerji piyasasini bilgilendirmek
ve de yol gdstermek amaciyla yayimlanan “Petrol Pi-
yasast Bayilik Lisanslar1 Hakkinda Sik¢a Sorulan Sor-
ular” boliimiinde degerlendirilmigtir.

S6z konusu bilgilendirme boliimiinde, “Asgari mesafe
tespit tutanagi diizenlemekle yetkili ve gorevli idari
makamlar; belediye sinirlari ve miicavir alanlar dig1 ile
kanunlarda miinhasiran il 6zel idaresine yetki verilen
hususlarda il 6zel idaresi, biiyiiksehir belediyesi sinir-
lar1 ve miicavir alanlar i¢inde biiyiiksehir belediyesi-
nin yetkili oldugu konularda biiyiiksehir belediyesi,
bunlarin diginda kalan yerlerde, biiyiiksehir ilge veya
ilk kademe belediyesi, organize sanayi bolgesi sinir-
lar1 iginde organize sanayi bélgesi tiizel kisiligidir.

Kanun uyarinca EPDK’nin  kilometre tahdidi
konusunda genel diizenleyici kararlar almak digin-
da, istasyonlarin kurulacag: alanlar hakkinda miin-
feriden degerlendirme yapmak ve gériis vermek gibi
bir gorevi bulunmamakeadir. Dolayisiyla akaryakat
istasyonlar1 arasindaki kilometre tahdidi uygulamasi-
na yonelik tiim hususlarin ilgili mevzuatinin esas
alinmasi suretiyle yetkili mahalli idarece degerlendi-
rilmesi gerekir.” Denmektedir.

UYGULAMADA ASGARI
MESAFE TESPIT TUTANAGI

EPDK, lisans bagvurusu yapilan akaryakit istasyon-
larinin kilometre tahdidi sartlarini tagry1p tagimadigini
belirlemek iizere bagvuru sahiplerine akaryakit is-
tasyonu icin yetkili yerel idare tarafindan diizenle-
necek “Asgari Mesafe Tespit Tutanagi”n1 Kurum’a
ibraz zorunlulugunu getirmigtir. Gerek imar p.lan—
larinin diizenlenmesinde talep edilen gerekse Ista-
syonlu Bayilik Lisansi bagvurularinin olmazsa olmazi
sayilan isbu tutanak, biiyiiksehirlerde biiyiiksehir
belediyeleri tarafindan verilmektedir.

Asgari mesafenin hesaplanmasi, esasinda basit olmasi-
na ragmen siirekli tartigmalara neden olmaktadir.
Oncelikle iki akaryakit istasyonu arasindaki mesafeyi
yon esasina gore degerlendirebilmek icin istasyon-
larin ayni yénde oldugunun tespiti gerekir. Bu tespit
genel anlamda agagidaki gibi iki sekilde yapilir ayn
yonde oldugunun kabul edilebilmesi i¢in y6n esasina
gore mesafeyi ikiye ayirarak degerlendirmek gerekir:

Béliinmiis yollarda, bir akaryakit istasyonunu ile
icinden ¢ikan aracin takip ettigi gidis glizergihu ize-
rinde varacag: bir sonraki akaryakit istasyonu ayni

yonde kabul edilir.

Béliinmemis yollarda, bir akaryakit istasyonu ile i¢in-
den ¢ikan aracin takip ettigi gidis seridini degistir-
meden vardigi bir sonraki akaryakit istasyonu aymni

yonde kabul edilir.

Tek yonlii olarak trahge agik olan karayollarinda veya
baglant1 yollarinda yolun her iki tarafina kurulmak
istenen akaryakit istasyonlarinin da ayni yénde old-

ugu kabul edilmektedir.
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Kavsaklarda saga donen veya ayni istikamette de-
vam eden araglarin yolun ayni yéniinde kaldig, sola
veya geriye donen araglarin ise yolun karg1 ydniine
gectigi kabul edilmektedir. Dolaysiyla yon esast
uygulamasinda, istasyonlarin girisi veya ¢ikiginda
bulunan yolun ismi, kodu veya tiirii farkli olsa bile
isbu istasyonlar arasinda kilometre tahdidi dl¢iimii

yapilabilmektedir.

Konuyu &rnek ile agiklamak {izere soldaki gorsele
deginelim.

C parseli iizerinde bir istasyon kurulmak tizere plan
goriisii ve mesafe tespit tutanag talep edilmektedir.
A ve B istasyonlar1, kurulu ve ruhsatli istasyonlar
olup faaliyetlerine devam etmektedir.

C parseline kurulacak istasyonun giris ¢ikiginin
kuzeydeki cadde iizerinden verilmesi durumunda,
kuzeydeki yolun tek yon olmasi ve ayni yonde A is-
tasyonunun varligi neticesinde C istasyonu kilome-
tre tahdidi sartin1 saglamayacakeir.

C parseline kurulacak istasyonun giris ¢ikiginin giin-
eydeki cadde {iizerinden verilmesi durumunda ise
eger kurulacak C istasyonu ile B istasyonu ile arasin-
da 1 km’den daha fazla bir mesafe mevcut ise isbu kez
C istasyonu kilometre tahdidi sartini saglayabilecek-
tir. Diger yandan iki istasyon arasinda 1 km’den daha
az bir mesafe mevcut ise kavsaklarda saga ddnen veya
ayni istikamette devam eden araglarin yolun ayni
yoniinde kaldig kabul edildiginden C istasyonu ge-
rekli km gartini saglayamayacakur.

Son olarak asgari mesafe Sl¢iimlerinin, akaryakit satigt
i¢in ayr1 LPG satis1 igin ayr1 olarak gergeklestirildigi-
ni de unutmamak gerekmektedir.

ASGARI MESAFE _
TESPIT TUTANAGININ
ARANMAYACAGI

DURUMLAR

EPDK tarafindan 01.01.2005 tarihi itibariyle, lisans
bagvurusu yapilan akaryakit istasyonlarinin kilome-
tre tahdidi sartlarini tagryip tagimadigini gosteren
ve yetkili yerel idare tarafindan diizenlenmig olmas
aranan “Asgari Mesafe Tespit Tutanagi” sunulmast
on sart olarak aranmaya ba§Etm1§t1r. Ancak Petrol ve
LPG Piyasalarinda bayi olarak faaliyet gosterecekler-
in yapacaklart her lisans bagvurusunda asgari mesafe
tespit tutanagt sunulasi gerekmemektedir.

Yiriirlige girdigi andan bu yana bir¢ok tartigmalara
yol agan asgari mesafe tespit tutanag: gerekliligi, EP-
DK’nin yiiriirliikten kaldirilan bir¢ok diizenleme-
sinde farkli uygulamalara konu olmus, ayrica bir¢ok

argilamada tartigilmigtir. EPDK tarafindan yayim-
f;nan kararlarda, asgari mesafe tespit tutanaginin
aranmayacagi durumlar olarak 01.01.2005 tarihinde
once alinmig “ingaat izni”, “yap1 kullanma izni” veya
“imar planlar” gibi belgelerin sunulmas: sayilmigsa
da muEtelif yliriitmeyi (%urdurma kararlar1 sonrasin-
da, EPDK’nin bu konudaki uygulamasi da yeknesak-
lik kazanmugtir.

Buna gdére, EPDK’nin internet sitesinde, bayilik
lisanst i¢in aranan belgelerden “asgari mesafe tespit
tutanag1” sartinda, “Onceden bayilik lisanst verilmig
akarya%lt istasyonlar1 i¢in yapilacak lisans bagvuru-
larinda Asgari Mesafe Tespit Tutanagi aranmaz” sek-
linde belirtilmistir.

EPGIS BASKANI FESIH AKTAS'IN GORUSLERI

Bilindigi  iizere iilkemizde akaryakit
istasyonu kurulumu icin ilk bagta yapilmas:

Miiessese Lisanst alinmasi gerekmektedir.

olabilmektedir. Hatta bazi durumlarda
bilingsizce ~ yapilan  resmi  bagvurular

gereken teknik iglemler var.

Bunlardan ilki akaryakit istasyonu kurulacak
arsanin bu yonde tanimlanmasi yani teknik
tabiri ile 1/5000 ve 1/1000 lik haritalarin “A
ve L” olarak lekelenmesidir.

Haritada arsa Akaryakit ve LPG olarak
lekelendikten sonra aksi ilgili sehrin
belediyesinin meclisince karar alinmadik¢a
artik sadece akaryakit ve LPG istasyonu
olarak iglev gérmektedir.

Bu islemden sonra kurulumu yapilan
istasyonun caligmas1 icin Gayri Sihhi

Kisaca GSM olarak tanimladigimiz bu ruhsat
ilgili kurum ya da kisiye tanimlandiktan
sonra c¢aligma imkan dahilindedir.Arsa
parseline islenen “A ve L” lejant notlari arsa
el degistirse de fiili durumunu korumaktadir.
Ancak GSM de olasi isletici degisikliginde
sayet GSM  nin tanimlandigi  sirketin
ortaklik yapisi degiserek el degistirmedi
ise GSM ilgili belediye dairesince sil bagtan
baglayarak ve o giiniin teknik kosullar:
gozetilerek yenilenmektedir.

Tabii bu olast yenilenme de giiniin

teknik kogullari daha 6nce kurulmus
olan istasyonlarda hak kaybina neden

sonrasinda islem geri de ¢ekilemediginden
GSM nin tamamen iptali de sz konusu
olabilmektedir. Iste bu yiizden olusan hak
kayiplarinin  niine ge¢mek adina GSM
ruhsatlart da kisi yada firmalara degil “A ve
L” lejant notu gibi ilgili arsanin parseline
verilmesi ile arsanin biitiinciil hakki olmasi
saglanmalidir. Ciinkii akaryakit istasyonlar:
kurulumu itibari ile biiyiikk meblaglarda
maliyetleri olan isletmelerdir. Isletmenin
devrinde her degisen giin teknik kogullarin
ingaa etmek hem mali hem de telafisi
miimkiin olmayan zararlara neden olabilir.”
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NON-SANITARY ENTERPRISES
WORK LICENSE, TRANSFER
OF THE LICENSE AND

ENCOUNTERED PROBLEMS

ith motor vehicles becoming a part of our dai-

ly lives, fuel stations have gained an import-
ant place in the commercial life. Fuel stations are the
places that gasoline, diesel, Liquefied Petroleum Gas
(LPG) or compressed and even Liquefied Natural Gas
(LNG&CNG) have been offered to the final consum-
er. In addition, other needed materials and services are
also offered such as car washing and tire repair. There
are currently about 13,000 fuel stations in Turkey. In
the face of the concentration of these activities and the
increasing importance of them in society, the need for
the regulation of these activities and the establishment
of a system of regulation with the hands of the state
that will take care of the public interest emerged. In this
context, in our country, as in other countries, the rules
concerning security, safety, competition rules related to
the operation of fuel stations, as well as many import-
ant obligations in administrative and legal dimension,
are considered as liabilities of fuel station operators.

The most important criterion in determining the value
of the fuel station, which is an income-generating im-
movable property, is the effect of the distributor brands
on the consumer and the daily sales value of the sta-
tion. However, the professional operation of the station
should also be considered while making evaluations.
In this context, “a professional business” statement in-
cludes the protection of customer standards, the gen-
eral cleanliness of the station, providing competent
service to the consumer by competent persons and
compliance with the legislation.

With the publication of the Petroleum Market Law No.
5015 on 12/20/2003, a new era has begun for all mar-
ket actors in the petroleum market. With this law, all
fuel stations are required to obtain a dealership license
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from the Energy Market Regulatory Authority. In the
applications for the dealership license to be made, it has
been required to submit 3 important documents to the
authority in order to obtain and preserve the license.

. Non-Sanitary Enterprises Work License
e Minimum distance determination report
* Automation statement

As can be seen from the abovementioned documents,
one of the conditions that must be provided for ob-
taining a dealership license from the authority is the
existence of a non-sanitary enterprises work license.
Non-sanitary enterprises work license has been men-
tioned firstly in terms of regulatory compliance with
Law No. 3572 dated 06/14/1989 and this law brought
general and special provisions to businesses and is
aimed to “simplify and facilitate granting work permits
to industrial, agricultural and other workplaces and all
kinds of businesses” (Article 1). With the 5216 Metro-
politan Municipality Law No. 5216 (2004), Law on Pro-
vincial Special Administration No. 5302 (2005) and the
Municipal Law No. 5393 (2005), new regulations were
brought regarding the non-sanitary enterprises work
permits, and it became bureaucratic but at the same
time were taken under control and regulated.

In Article 4/b of the Business and Operation License
Regulation, the definition of a non-sanitary enterprise
has been made. Accordingly, “Non-sanitary enterprise
refers to establishments that are more or less harmful
to or likely to cause biological, chemical, physical, spir-
itual and social damage to those in its vicinity during
its activity, or that may cause contamination of natu-
ral resources”. In Article 4/d of the regulation contains
such definition; “Second-class non-sanitary enterprise:



means the enterprises that need to be examined in or-
der to establish the belief that it will not cause harm to
the health and rest of the residents before permission
is granted, although it does not necessarily need to be
removed from the dwellings” The regulation Annex-2
contains the “List of Non-Sanitary Enterprises” and un-
der the title “Second Class List of Non-Sanitary Enter-
prises” Article B/5.3., “ fuel oil and / or auto gas stations”
are designated as second class non-sanitary enterprises.

In Article 4/a of the Business and Operation License
Regulation, the competent administration is defined
as “It refers to the special provincial administration in
matters outside the municipal boundaries and adja-
cent areas and which are authorized exclusively by the
laws to the special provincial administration; it refers to
metropolitan municipality within the boundaries and
adjacent areas where the Metropolitan Municipality is
authorized; other than these it refers to the Metropoli-
tan District or the first-tier municipality; it refers to the
municipality within the boundaries of the municipality
and surrounding areas and it refers to the legal entity of
the organized industrial zone within the boundaries of
organized industrial zone.”

The characteristic that distinguishes the non-sanitary
enterprise work license from other licenses is that it
is an administrative process that affects both the per-
son and the immovable together and gives them a
predetermined right. When the person is given the
license, it is understood that the immovable written
on the license will be operated as a fuel station by the
person written on the license. In this way, the place
mentioned in the license is considered as an immov-
able fuel station, while the person who receives the
license is considered as the person who has the right
to operate this fuel station.

Stations operated by dealers may be based on their
own immovable or may be based on the immov-
able of their distribution companies or third parties.
Sometimes, distribution companies allocate stations
to their dealers for a certain period of time through
dealership contracts, where they obtain the right to
benefit from third parties based on lease, usufruct and
operating contracts. Dealers start their operations in
that kind of stations, that is not their own proper-
ty, by obtaining a work license from authorized ad-
ministrations and a dealership license from EMRA,
but they do not refuse to return the license when the
lease, operation, dealership and similar contracts that

give them the right to use the station have expired
and many problems are encountered in because of
that.

According to Article 8.1. of the Business and Op-
eration License Regulation; “If the business is trans-
ferred, provided that the subject of activity and
address specified in the license is not changed, the
license is issued again on behalf of the new operator
upon the application of the person taking the infor-
mation and documents in the file.” With the Regu-
lation amending the Business and Operation License
Regulation which came into force after being pub-
lished in the Ofhcial Gazette on June 9, 2020, “How-
ever, if the physical condition of the workplace and
the information and documents in the registration
file are contrary to the provisions of the legislation
that must be met within the scope of this regulation
on the subject of activity, a minimum period of six
months shall be given for the elimination of such
discrepancy. In cases where the discrepancies deter-
mined within the given time period are not resolved,
the transfer process cannot be carried out.” has been
added to the aforementioned article.

In fact, the purpose of this article is to facilitate the
registration process, protect the acquired right and
save time by preventing duplicate procedure. Thus,
a license is issued on behalf of the new dealer or op-
erator “based on the documents available in the file”.
However, this situation can also be abused by mali-
cious dealers or operators. In cases requiring dealer
change, the dealer who will transfer the non-sani-
tary enterprises work license may decline or ask large
amount of money to transfer the non-sanitary enter-
prises work license and the work place, by a written
contract, by taking advantage of the loophole of the
legislation in order to prevent the new dealer from
obtaining the license and to force the renewal of the
contract which gives him the right to use the station.
Even though it has no legal ties with the real estate,
it may transfer the license to third parties except with
the consent of the owner or the owner of the right.
The fact that the trial to be held in terms of resolving
the license disputes may take a long time also benefits
the dealer or operator who will transfer the license. In
this respect, it has become necessary to make changes
in the legislation in terms of changing the nature of
the non-sanitary enterprises work license.
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THE VESTED RIGHT ISSUE SHALL
BE RAISED IN THE TRANSFER
TRANSACTIONS THAT WILL TAKE

PLACE AFTER THE CHANGE

As we mentioned above, the main purpose of this Article
is to make things easier by reducing the red tape in the
registration process. In addition, with the relevant regu-
lation, while the applicants save time, the vested rights of
the persons are protected and the continuity of the com-
mercial enterprise is ensured. In this respect, prior to the
regulation, the competent administration (Municipality,
Special Provincial Administration, etc.), without the need
to re-operate all procedures in transfer transactions, li-
cense was issued on behalf of the new operator based on
the existing documents.

With the new regulation, the authority authorized to
warrant licenses will conduct on-site inspection and audit
of stations’ compliance with the legislation. After the in-
spection, if the stations are found to be in violation of the
legislation, a minimum period of six months will be given
for the removal of the said violation and in cases where
the violations detected within the given period are not
resolved, the transfer process will not be possible.

This regulation will require fuel oil and autogas dealers
operating in our country to make additional expendi-
tures in order to comply with the changing legislation. In
the event of failure to comply with the legislation, it will
eliminate the right of the assignees to operate. While the
assignees lose this right, which has been effectively ac-
quired by the license for the station, there will be a serious
disparity in the stations that are never subject to trans-
fer due to the fact that they can continue their activities
even if there is a violation of the legislation. For all these
reasons, with the amendment on the Business and Op-
eration License Regulation Article 8, it is stated that this
regulation is contrary to many legislation including the
Constitution and competition legislation, and that these
contraventions harm the rule of law, equality, freedom of
contract and the right to property.

As mentioned above, this license is not a form of license
issued solely on the person’s qualifications, such as a law-
yer’s license or a gun-carrying license, but is accepted as
a right granted to both the person and the immovable at
the same time and together. As a solution to this issue,
in order to overcome the license problems encountered
in the operator or dealer changes and the evaluation of
granting the licenses to stations separately as persons and
immovable in order to protect the acquired rights related
to the license, a separate and exclusive license for the sta-
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tion that is specific to the immovable, on the other hand,
for the continuation of the work with competent persons,
the proposal for the service adequacy to be given to the
operator or dealer by the professional association, EMRA
or another public institution should be evaluated. With
the amendment to the legislation, the issuing of the li-
cense independently of the person who will operate the
business by being specific to the business, it shall mean a
document showing that the workplace is conducive to
a specific activity and that the activity in the business is
permitted and shall not be affected by the change of the
operator. On the other hand, with the service adequa-
cy certificate given by professional association, or other
public institution; that will bring personal characteristics
of the operator to forefront and a sectoral merit and su-
pervision mechanism will be provided by considering
the conditions such as the collection status, ability, na-
tionality, capital structure, other pre-rights and licenses
or qualifications of the dealer or operator. Thus, deriving
unlawful profit will be prevented by transfer of the license
and continuity will be ensured in the rights provided by
the license specific to the place (station) where the activ-
ity will be carried out. It is a fact that it is necessary, even
though a new bureaucratic addition will be made to the
process.

In fact, with the Regulation Amending the Business and
Operation License Regulation, which came into force
after being published in the Official Gazette on June 9,
2020, although there has not been a fundamental amend-
ment regarding the immovable property (station), with
regard to the qualification of the person, the provision
that the owners or employees of the workplace who are
in the dangerous and very dangerous class receive vo-
cational training must have a “professional competence
certificate” has been added to the regulation. Within the
scope of the amendment, in regards with the “Regulation
Amending the Business and Operation License Regula-
tion”, the owner of the workplace or those employed in
each profession in the workplaces in dangerous and very
dangerous class have to complete their vocational training
within the scope of the Regulation on Vocational Educa-
tion of Persons to be Employed in Dangerous and Very
Dangerous Classes published in the Ofhcial Gazette dated
7/13/2013 and numbered 28706.

Finally, with the new regulation, electric vehicle charging
stations were included in the scope of the regulation as
third class non-sanitary enterprises and Article 13 of the
Business and Operation License Regulationand he sub-
section titled “1- ENERGY INDUSTRY” of the section
titled “C.) THIRD CLASS NON-INDUSTRIAL EN-
TERPRISES” of the “LIST OF NON-SANITARY EN-
TERPRISES” section in Annex-2 with has been amend-



ed. In order to fulfill electricity needs
of the vehicles that are operating with
electrical energy, electric charging sta-
tions to be installed independently in
parking lots, in the places reserved as
parking areas of shopping centers, in
fuel stations or other places that shall be
deemed appropriate by the competent
authorities and reserved for this purpose
in the zoning plan is provisioned that
the workplace where it is established
shall be specified as an incidental op-
erations in the license issued based on
its main field of activity. In accordance
with the amendment of the regulation,
it is necessary to specify the electric
vehicle charging stations as incidental
operations in the license within three

months at the latest.

KILOMETER
LIMITATION AND ITS

APPLICATION

One of the important issues in the
sector for the maintenance and ad-
ministration of fuel stations is the
kilometer limitation. Although it
may seem like an issue to be under-
estimated by some, this “Minimum
Distance Determination Report” al-
lows the stations to be opened and
initiate their activity.

HOW TO MEASURE THE
MINIMUM DISTANCE
BETWEEN FUEL AND
LPG STATIONS?

In accordance with subpara-
graph 23 of Article 2 of the Petroleum
Market Law No. 5015 and subpara-
graph “i” of Article 2 of the LPG Mar-
ket Law No. 5307, the kilometer lim-
itation (minimum distance) is defined
as “The minimum distance between
two fuel stations in the same direction
on intracity or intercity trafhc ways to
be determined in the regulation to be

issued by the Board.” The minimum
distance between these two fuel stations
is determined by the Article 8 of the
Petroleum Market Law No. 5015 and
article 45 of the Petroleum Market Li-
censing Regulation. According to these
articles, the distance between the two
stations shall not be less than 1 km on
intracity roads and 10 km on intercity
roads.

With the decision of EMRA, dated
12/15/2016 and numbered 6664 that
published in the Ofhcial Gazette and
entered into force; regarding the mini-
mum distance, the kilometer limitation
implementation between fuel and LPG
stations has been determined as follows:
With the enactment of this board deci-
sion, the Board Decision No. 579/113
dated 11/17/2005 was abrogated.

In Article 2 of the Board Decision No.
664, the minimum distance measures
are specified, and in Article 3, a basis
for the measurement of the distance has
been introduced. According to this,

Article 2 - In implementations of min-
imum distance limitations between fuel
and LPG stations;

Direction basis is taken into account,
not the road name or road code on
which the station is located.

a. The distance of ten kilometers
between the fuel and LPG stations on
the intercity roads is required.

b. A distance of one kilometer
between fuel and LPG stations on city
roads is required.

c. There must be a distance of at
least one kilometer between the stations
located at the intersection of intracity
and intercity roads.

d. Intracity roads and intercity
roads are evaluated separately from each
other, taking into account the above
mentioned points.

Article 3 - The distance between the
two structures is taken into account
when measuring the minimum distance
between fuel and LPG stations.

MINIMUM RANGE
MEASUREMENT
PRINCIPLES

1. The range of ten ki-
lometers between the
tfuel and LPG stations
on the intercity roads

is required.

A range of one kilo-
meter between fuel
and LPG stations on

city roads is required.

3. There must be a
range of at least one
kilometer between
the stations located
at the intersection of
intracity and intercity
roads.

4. Intracity roads and
intercity roads are
evaluated separate-
ly from each other,
taking into account

the above mentioned

points.

The range between
the two structures is
taken into account
when measuring the
minimum range be-
tween fuel and LPG

stations.

6. Fuel stations are
evaluated among
themselves and LPG
stations are evaluated
among themselves in
the processes and im-
plementation related
to minimum range
between stations.

)




Article 4 - Fuel stations are evaluated among themselves
and LPG stations are evaluated among themselves in the
processes and implementation related to minimum dis-
tance between stations.

Within the scope of kilometer limitation implementation,
the issue of who shall make and arrange this decision and
the report has been evaluated in the section “Frequent-
ly Asked Questions About Petroleum Market Dealership
Licenses” published on the EMRA website to inform and
guide the energy market.

In the aforementioned information section is stated that,
administrative authorities are authorized and in charge
with issuing the minimum distance determination report;
“Administrative authorities who are authorized and in
charge with issuing the minimum distance determination
minute; municipal boundaries and non-adjacent areas
Special provincial administration in matters authorized
exclusively to the special provincial administration in
laws, within the boundaries of the metropolitan munic-
ipality and adjacent areas, the metropolitan municipality
is authorized by the metropolitan municipality, in places
other than these, metropolitan district or first tier munic-
ipality, in an organized industrial zone legal entity within
the boundaries of the organized industrial zone.”

According to legislation, EMRA does not have a duty to
make individual evaluations and give opinions about the
areas where the stations shall be established, except for tak-
ing general regulatory decisions regarding the kilometer
limitation. Therefore, all issues regarding the application
of kilometer restriction between fuel stations should be
evaluated by the competent local administration, based on
the relevant legislation.”

Minimum Distance Determination Report in Prac-
tice

EMRA obliges the applicants to submit to the Authority
the “Minimum Distance Determination Report” to be is-
sued by the authorized local authority for the fuel station
in order to determine whether the fuel stations for which
license applications are made, meet the kilometer limita-
tion requirements. These reports, which are required for
the preparation of the zoning plans and which are con-
sidered as indispensable for the applications for the deal-
ership license with station, are given by the metropolitan
municipalities in metropolitan cities.

Calculation of minimum distance, although it is funda-
mentally simple, it causes constant controversy.
Primarily, in order to evaluate the distance between two
fuel stations on a directional basis, it is necessary to de-
termine that the stations are in the same direction. This
determination is generally done in two ways as follows,
in order to be considered to be in the same direction, it
is necessary to evaluate the distance by dividing into two
on direction basis:

1. In divided roads, a fuel station and the
next fuel station that the vehicle shall arrive on the out-
bound route are considered in the same direction.

2. In undivided roads, a fuel station and the
next fuel station that the vehicle arrives without changing
the outbound lane are considered in the same direction.

It is accepted that the fuel stations that are intended to be
established on both sides of the road on the highways or
connection roads open to trafhc in one direction are also
in the same direction.

It is accepted that vehicles turning right or continuing
in the same direction at intersections remain in the same
direction of the road, while the vehicles turning left or
backwards is accepted they cross the opposite direction




of the road. Therefore, in the direction basis implemen-
tation, even if the name, code or type of the road at the
entrance or exit of the stations is different, kilometer lim-
itation can be measured between these stations.

We shall refer to image below in order to explain the sub-
ject.

Plan opinion and distance determination minutes are
requested for the establishment of a station on C parcel.
Stations A and B are established and licensed stations and
continue their operations.

In the event that the entrance and exit of the station to
be installed on the C parcel is given via the street in the
north, C station shall not meet the kilometer limitation
requirement as a result of the fact that the road in the
north is one direction and the presence of Station A in the
same direction.

If the entrance and exit of the station to be established
on parcel C is given over the street in the south, if there
is a distance of more than 1 km between station C and
station B to be established, station C shall be able to meet
the kilometer limitation requirement. On the other hand,
if there is a distance of less than 1 km between the two
stations, C station will not be able to meet the required
km requirement, as vehicles turning right at intersections
or continuing in the same direction remain in the same
direction of the road.

Finally, it should be noted that the minimum distance

measurements are carried out separately for the sale of
LPG and for the sale of fuel sales.

Situations Where Minimum Distance Determination Re-
port is not Required

As 0f 01/01/2005, EMRA has started to seek as a prerequi-
site for the submission of a “Minimum Distance Determi-
nation Report”, which indicates whether the fuel stations
for which license applications have been submitted meet
the kilometer limitation requirements and which must
be issued by the authorized local administration. How-
ever, minimum distance determination minutes are not
required for each license application to be submitted by
those who shall operate as dealers in the petroleum and
LPG markets.

The requirement for a minimum distance determination
report, which has caused many discussions since its entry
into force, has been the subject of different implementa-
tions in many of the abrogated regulations of EMRA in
addition to that it is discussed in many proceeding. In the
decisions published by EMRA, although it is required to
submit documents such as “construction permit”, “resi-
dential usage license” or “zoning plans” obtained before
01/01/2005 as situations where the minimum distance
determination report is not counted, after various suspen-
sion of execution decisions, EMRA’s implementation in
this regard is also has gained uniformity.

Hereunder, on the website of EMRA, the documents
required for the dealership license, under the condition
of “minimum distance determination report”, are stated
as “Minimum Distance Determination Report is not re-
quired in license applications to be made for fuel stations
for which a dealership license has already been issued”.

EPGIS CHAIRMAN FESIH AKTAS'S OPINIONS

As is known, there are technical procedures
to be done in our country for the
establishment of fuel stations in the first
place.

The first of these is the identification of the
land to be established in this direction, i.e.
the technical term, processing the land in
the 1/5000 and 1/1000 scale maps as “FO
and L” which refers “Fuel Oil and LPG”.

After the land is processed as “Fuel Oil and
LPG” on the map, it now functions only as
fuel oil and LPG station unless otherwise
decided by the Council of the municipality
of the city concerned.

After this process, Non—Sanitary Enterprise

Licance is required for the station to operate.

Work can be carried out after this license
is defined to the relevant institution or
person. Incase of a handover, “A and L”
legant notes on the land parcel keeps its
status, however, in case of possible operator
change in Non-Sanitary Enterprise, Non-
Sanitary Enterprise Report is renewed by
the relevant municipal office starting from
the beginning and following the technical
conditions of that day, if the partnership
structure of the company in which Non-
Sanitary Enterprise Report is defined has
not changed.

This possible renewal of the license and
changing technical conditions may result

in loss of rights at previously established
stations. In some cases that formal application
made unconsciously, because of the fact
that the process can not be withdrawn
after the official applications, there may
be a complete cancellation of the Non-
Sanitary Enterprise Report. Therefore, in
order to prevent the loss of rights, it should
be ensured that the land has a holistic right
by granting the licenses to the parcel of the
land not to individuals or companies, such
as “A and L” legant note. Fuel stations are
operations with large amounts of costs as a
result of their establishment. Building the
technical conditions of the day during the
transfer of the business can cause financial
irreparable damage.
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BORCLAR KANUNU'NUN
01.07.2020’'DE YURURLUGE
GIREN HUKUMLERININ
DEGERLENDIRILMESI

098 Sayili Tiirk Borglar Kanunu (“TBK”),

04.02.2011 tarihli ve 27836 Sayili Resmi
Gazete’de yayimlanmig ve 01.07.2012 tarihinde
yiriirliige girecegi kararlagtirilmigtir.

Ancak TBK’nin Resmi Gazete’de yayimlanmasi son-
rasinda AVM ve gayrimenkul yatinmeilart yogun
lobi faaliyetlerine baglamis ve sonucunda 14.04.2011
tarihli ve 27905 sayili Resmi Gazete’de yayimlanan
6217 Sayili Yargi Hizmetlerinin Hizlandirilmasi
Amaciyla Bazi Kanunlarda Degisiklik Yapilmasina
Dair Kanun’un Gegici 2. maddesi ile Tiirk Ticar-
et Kanunu’nda tacir olarak sayilan kisiler ile ozel
hukuk ve kamu hukuku tiizel kisilerinin kirac1 old-
ugu is yeri kira sozlesmelerine iligkin TBK’da yer
alan birtakim maddelerin 5 yil siire ile ertelenecegi
kararlagtirilmustir.

TBK’nin tasar1 hali dikkate alinarak belirlenen er-
teleme maddelerinin hatali olarak gecici maddede
yer aldiginin fark edilmesi izerine bu kez, 12.7.2012
tarihinde yayinlanan 6353 sayili Bazi Kanun ve Ka-
nun Hiikmiinde Kararnamelerde Degisiklik Yapil-
masina Dair Kanun’un 53. maddesiyle séz konusu
hatali atiflar diizeltilmis, erteleme siiresi 5 yildan 8
yila uzatilmig ve kira sozlesmelerinde hiikiim ol-
mayan hallerde miilga 808 Sayili Borglar Kanunu
hiikiimlerinin uygulanacag: diizenlenmistir.

Netice itibari ile 6353 Sayili Kanun’un gegici 2.
maddesi su sekildedir:

“Kiracimn Tiirk Ticaret Kanununda tacir olarak sayilan
kisiler ile 6zel hukuk ve kamu hukuku tiizel kisileri old-
ugu igyeri kiralarinda, 11/1/2011 tarihli ve 6098 sayili
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Tiirk Borclar Kanununun 323, 325, 331, 340, 342, 343,
344, 346 ve 354 iincii maddeleri 1/7/2012 tarihinden
itibaren 8 yll siireyle uygulanmaz. Bu halde, kira si-
zlesmelerinde bu maddelerde belirtilmis olan konulara
iligkin olarak sozlegme serbestisi geregi kira sozlegmesi
hiikiimleri tatbik olunur. Kira sozlesmelerinde hiikiim
olmayan hallerde miilga Borclar Kanunu hiikiimleri
uygulamr.”

ﬂgili hitkkiim geregi, kararlagtirilan erteleme siiresi
sona ermis ve 323, 325, 331, 340, 342, 343, 344, 346
ve 354’lincii maddeleri 01.07.2020 tarihinden itibar-
en yiiriirliige girmis bulunmakeadir.

ERTELEMENIN SARTLARI

Kiracinin Tacir veya Tiizel Kisi Olmas1

6353 Sayili Kanun’un Gegici 2. maddesi uyarinca,
ertelenen maddeler kiracisi tacir veya tiizel kisi olan-
lar bakimindan gecerli degildir. TTK m.12’de tacir
“Bir Isletmeyi kismen de olsa kendi adina igleten
kisiye denir” seklinde tanimlanmaktadir. Kanun
koyucu tarafindan tacir sifatini haiz olunmas iig
kosula baglanmig olup bunlar; bir ticari igletmenin
olmasi, bu ticari isletmenin isletilmesi ve bu ticari
isletmenin kismen dahi olsa bu kisi adina isletilmesi
seklindedir. Bu noktada, esnaflar tacir sifatin1 haiz
olmadiklarindan ve dolaysiyla erteleme sartlarini
tasimadiklarindan ertelemeye tabi degillerdir. Bir
diger husus ise, birden fazla kiracinin olmast duru-
munda erteleme sartlarinin varliginin tespiti konusu
onem arz etmektedir. S6yle ki, bu halde kiracilardan
sadece birinin tacir ya da tiizel kisi olmasi halinde
erteleme hiikiimleri uygulama alani bulacaktir.



Is Yeri Kiras1 Olmasi

TBK’nin ertelenen hiikiimlerinin muhatabi ol-
mak icin aymi sekilde tacir veya tiizel kisinin, is
yeri kirasi niteliginde olan kiralari bulunmalidir.
Goriildiigii tizere konut kiralar1 ertele kapsami digin-
da brrakilmigtir.

Sonug olarak, kanun koyucu erteleme kapsamin-
da yukarida sayilan bu iki kosulun kiimiilatif olarak
gerceklesmesini aramigtir.

01.07.2020 TARIHINDE
YURURLUGE GIREN
HUKUMLER

Kira Iligkisinin Devri (TBK m.323)

“Kirac, kimya verenin yazlll rizasim almadikea, kira
iligkisini bagkasina devredemez. Kiraya veren, isyeri
kiralarinda hakli sebep olmadik¢a bu rizayr vermekten
kaginamaz. Kiraya verenin yazili nzasiyla kira iligki-
si kendisine devredilen kisi, kira sozlesmesinde kiracinin
yerine gecer ve devreden kiraci, kiraya verene kargi
borglarindan kurtulur. Isyeri kiralarmda devreden kiraci,
kira sozlesmesinin bitimine kadar ve en fazla iki yil
siireyle devralanla birlikte miiteselsilen sorumlu olur.”

TBK’nin kira sdzlesmesinin genel hitkiimler ayrimin-
da yer alan madde geregince, kira sozlesmelerinin
devrinin, kiraya verenin onay1 ile gecerli olacag:
kararlagtirilmigtir. Bu kapsamda kiraya verenin “hakls
sebep” olmadan bu onay1 vermeme hakk: bulunma-
maktadir. “Hakli sebep” kavrami bu noktada énem
arz etmekte olup somut olay g6z 6niinde bulunduru-
larak tespit edilmesi gerekecektir. Ancak sézlesmenin
devredilecegi kiracinin, 6deme giicliigiinde olmast
gibi sebepler kiraya veren tarafindan ileri siiriilebi-
leceketir.

KIRALANANIN SOZLESMENIN
BITIMINDEN ONCE GERI
VERILMESI (TBK M. 325)

“Kiraci, sozlesme siiresine veya fesih donemine wuy-
maksizin kiralanam geri verdigi takdirde, kira sozlesme-

sinden dogan bor¢lan, kiralanamn  benzer kogullar-
la kiraya verilebilecegi makul bir siire igin devam eder.
Kiracimn bu siirenin gegmesinden once kiraya verenden
kabul etmesi beklenebilecek, ddeme  giiciine sahip ve
kira iligkisini devralmaya hazir yeni bir kiract bulmasi
halinde, kiracimin kira sozlesmesinden dogan borglar
sona erer. Kiraya veren, yapmaktan kurtuldugu giderler
ile kiralanani bagka bicimde kullanmakla elde ettigi veya
elde etmekten kasten kagindigi yararlar kira bedelinden
indirmekle yiikiimlidiir.”

Bu madde kapsamina girmek ve kiracinin mecuru
erken iadesinin s6z konusu olabilmesi icin taraflar
arasinda hukuken gecerli bir kira sézlesmesi bulun-
maktayken kiracinin hakli sebep olmadan kiralanan
geri vermesi gerekmektedir. Diger bir deyisle, kiraya
verenin kira bedelini talep edebilmesi i¢in kiracinin
kusurlu olmasi sart1 aranmamaktadir. Kira Sozlesme-
si ile kararlagtirilan siireden evvel kiralanan yer-
in geri verilmesine iligkin miilga 818 sayili Borglar
Kanunu’nda bir diizenleme bulunmamaktaydi. So-
zlesmenin erken tahliyesine iligkin uyusmazliklarda
Yargitay tarafindan, kiracinin ddeyecegi tazminatin
kiralananin ayni kosullarla yeniden kiraya verilebi-
lecegi makul siire ile sinirli oldugu yéniinde karar-
lar verilmekteydi. S6z konusu igtihatlar ile uygula-
ma alani bulan esaslar kanunun “genel hiikiimler”
bagligr altinda normlagmig ve tiim kira sdzlegmeleri
bakimindan uygulanmasi kararlagtirilmagtir.

Eski kiracinin, yeni kiraci bulmast ile birlikte kiracinin
tazminat ddeme yiikiimliiliigii son bulacaktir. Yine,
kiralananin benzer kogullarla kiraya verilebilecegi
makul siire her somut olayin kosullarina gére deger-
lendirilmelidir.

KIRA SOZLESMESININ
OLAGANUSTU/ ONEMLI
SEBEPLERLE FESHI (TBK M.
331)

“Taraflardan her biri, kira iligkisinin devamim kendisi
icin ¢ekilmez hdle getiren onemli sebeplerin varligi du-
rumunda, sozlegmeyi yasal fesih bildirim siiresine wyarak
her zaman feshedebilir. Hakim, durum ve kogullar goz
oniinde tutarak, olag“aniistii fesih bildiriminin parasal
sonuglarini karara baglar.”
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llgili hitkiim, miilga 818 sayili Bor¢lar Kanunu’nda
esas itibari ile yer aldigindan gecici madde 2 ge-
regince erteleme siiresince TBK m. 331 yerine 818
sayili Bor¢lar Kanunu m. 264 uygulama alani bul-
mugtur. TBK m.331 ve 818 sayili Borglar Kanunu
m.264 arasindaki fark, dzellikle sozlesmeyi fesheden
tarafin ddeyecegi tazminat bakimindan fark icerme-
ktedir. Miilga 818 sayili Bor¢lar Kanunu m. 264’de
kira iligkisinin devamini kiract i¢in ¢ekilmez hile
getiren Snemli sebeplerin varliginin ispat edilme-
si gerekmekte olup her haliikarda en az 6 aylik kira
bedeli tazminat olarak kiraya verene ddenmesi ge-
rektigi diizenlenmigtir. Ancak erteleme kapsaminda
olan TBK m.331’de tazminat, hakimin takdir yet-
kisine birakilmig olup, 6 aydan az tazminata hitkm-
edilebilecektir. Belirtmek gerekir ki, kira sozlesme-
sinin olaganiistii sebeple feshini diizenleyen TBK
m.331 genel hiikiimler kanunda genel hiikiimler
bagligr altinda yer almakta olup tiim kira sézlegmeleri
bakimindan uygulanmasi gerekmektedir.

BAGLANTILI SOZLESME YASAGI
(TBK M. 340)

“Konut ve ¢atili igyeri kiralarinda sozlegmenin lurul-
mast ya da siirdiiriilmesi, kiracimn yarari olmaksizin,
kiralanamn kullanmyla dogrudan iliskisi olmayan bir
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bor¢ altina girmesine baglanmigsa, kirayla baglannli so-
zlegme gecersizdir.”

llgili madde, miilga 818 sayili Borglar Kanunu’nda
yer almayan yeni bir diizenlemedir. Kiraci lehine
olan diizenleme, baglantili s6zlegme yasaginin uygu-
lanabilmesi i¢in birtakim sartlarin  gerceklesmesi
aranmakeadir. Sartlardan ilki, kiraci, baglantlh sO-
zlesme ile kiralananin dogrudan kullanimu ile iligki-
li olmayan bir borg altina girmelidir. Yine diger bir
sart, kira sozlesmesinin yapilmasi veya devamu, kiract
ile kiraya veren arasinda veya kiraci ile tigtincii kisi
arasinda imzalanacak sdzlesmeye baglanmak isten-
melidir. Son olarak ise, baglantili sézlesme kiracinin
yararina olmamalidir. S8z konusu sartlari igeren
baglantili sézlesmeler hiikiimsiiz olacak ve sadece
kira sozlesmesi gecerli olacaktir. Isbu madde ka-
nunun, “konut ve ¢atli igyeri” boliimiinde yer al-
makta olup, catisiz igyerleri i¢in uygulama alani bu-
lamayacagindan erteleme siiresinin bitimi ile gatisiz
isyerleri bakimindan bir fark olmayacakur.

KiRACININ GUVENCE
VERMESI (TBK M. 342)

“Konut ve ¢atili igyeri kiralarinda sozlegmeyle kiraciya
giivence verme borcu getirilmigse, bu giivence ii¢ aylik



kira bedelini agamaz. Giivence olarak para veya kiymet-
li evrak verilmesi kararlagtinlmigsa kiraci, kiraya verenin
onayt olmaksizin ¢ekilmemek iizere, parayr vadeli bir
lasarruf hesabina yatirir, klymetli evraki ise bir banka)/a
depo eder. Banka, giivenceleri ancak iki tarafm rzasiy-
la veya icra takibinin kesinlesmesiyle ya da kesinlegmis
mahkeme kararina a’ayanamk geri verebilir. Kiraya veren,
kira sozlegmesinin sona ermesini izleyen ii¢ ay icinde
kiractya kargi kira sozlesmesiyle ilgili bir dava agnigim
veya icra ya da iflas yoluyla takibe girigtigini bankaya
yazili olarak bildirmemisse banka, kiracimin istemi iizer-
ine giivenceyi geri vermekle yiikiimliidiir.”

flgili hiikiim 818 sayili Borglar Kanunu’nda yer al-
mamaktaydi. Bu kapsamda, kiraci ve kiraya veren
tarafindan depozito bedeli taraflarin iradeleri ile ser-
bestge belirlenmekteydi. Buna mukabil Yargitay ic-
tihatlar1 uyarinca, depozitonun ortalama faiz getiren
bir bankaya yatirilmasi, yatirlmamasi halinde bile
iade sirasinda depozitodan faizle birlikte sorumlu ol-
undugu yéniindeki uygulamasi erteleme déneminde
de devam etmistir. Dolayisiyla erteleme siiresinin
sona ermesi ile birlikte uygulamada ¢ok biiyiik bir
fark olmayacak olup, halihazirda madde “konut ve
catili i yeri” vasfini haiz olanlar1 kapsadigindan
catisiz i yerleri bakimindan madde uygulanmaya-
caktir.

Neticede, 01.07.2020 tarihinde yiiriirliige giren
diizenleme ile kiracisinin tacir veya tiizel kisi oldugu
is yeri kiralarinda depozito bedeli 3 aylik kira bedeli-
ni asamayacak ve kararlagtirilan bedel para ise vadeli
bir tasarruf hesabina yatirilacak eger kiymetli evraki

ise bir bankaya depo edilecektir.

KIiRA BEDELI DISINDA KiRACI
ALEYHINE DEGISIKLIK
YAPILAMAMASI (TBK M. 343)

“Kira sozlesmelerinde kira bedelinin belirlenmesi disinda,

kiraci aleyhine degigiklik yapilamaz.”

flgili hiikiim, konut ve catili is yeri kira sézlegmel-
eri ayriminda yer almakta olup kiracisinin tacir veya
tiizel kisi oldugu is yeri kiralarinda 01.07.2020 tarihi
itibari ile uygulama alani bulmugtur.

KiRA BEDELININ
BELIRLENMESI (TBK M. 344)

“Taraflarin yenilenen kira donemlerinde uygulanacak
kira bedeline iligkin anlagmalari, bir onceki kira yilinda
tiiketici fiyat endeksindeki oniki aylik ortalamalara gore
degisim oranini gecmemek koguluyla gegerlidir. Bu kural,
bir yildan daha wzun siireli kira sozlegsmelerinde de uygu-
lanir. Taraflarca bu konuda bir anlagma yapilmamigsa,
kira bedeli, bir onceki kira yilinin tiiketici fiyat endek-
sindeki oniki ayhk ortalamalara gore degisim oranini
ge¢memek kosuluyla hakim tarafindan, kiralananin du-
rumu goz oniine almarak hakkaniyete gore belirlenir.
Taraflarca bu konuda bir anlagma yapilip yapilmadigina
bakilmaksizin, beg yildan uzun siireli veya beg yildan
sonra yenilenen kira sozlesmelerinde ve bundan sonraki
her beg yilin sonunda, yeni kira yilinda wygulanacak kira
bedeli, hakim tarafindan tiiketici fiyat endeksindeki oniki
aylik ortalamalara gore degisim orami, kiralanamn du-
rumu ve emsal kira bedelleri g6z oniinde tutularak hak-
kaniyete wygun bicimde belirlenir. Her beg yildan sonra-
ki kira yilinda bu bicimde belirlenen kira bedeli, onceki
fikralarda yer alan ilkelere gore degistirilebilir.”

llgili hitkiim, TBK’nin konut ve catili is yeri kira s6-
zlesmeleri i¢in getirilen kira bedelinin belirlenmesine
iliskin diizenlemelerindendir. Maddenin yiiriirlitk
tarihi kiracisinin tacir veya tiizel kisi oldugu is yeri
kiralarinda her ne kadar 01.07.2020 olarak karar-
lagtirilmig olsa da yaygin goriise gore, 18.01.2019
tarihli ve 30659 sayili Resmi Gazete’de yayimlanarak
yiiriirliige giren Vergi Kanunlari ile Bazi Kanun
ve Kanun Hiikmiinde Kararnamelerde Degisiklik
Yapilmasina Dair Kanun ile 18.01.2019 tarihi iti-
bariyla yiiriirliige girmis bulunmaktadir. Bu husus
uygulamada heniiz yeni oldugundan emsal yarg:
kararlarinin konuya y6n vermesi beklenmektedir.

Yargitay 3. Hukuk Dairesi, 2017/8651 E. 2019/5865
K.

“Ayrica, 18.01.2019 tarihli Resmi Gazetede yayinla-
nan 7161 Sayili Kanunun 59. maddesiyle 6217 Sayili
Kanunun gecici 2. maddesine; “Bu fikray1 ihdas
eden Kanunla degistirilen 6098 Sayili Kanun’un 344.
maddesindeki tiiketici fiyat endeksindeki oniki aylik
ortalamalara gére degisim oraninin esas alinacagi-
na iligkin hiikiim, birinci fikra kapsaminda olan kira
sozlesmeler ile akdedilmis diger kira sdzlesmelerinin
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yenilenmesinde uygulanir.” hitkmii eklenerek, tiim
catili gayrimenkul kiralarinda 01.01.2019 tarihin-
den itibaren yapilacak kira artiglarinin tiiketici fiyat
endeksindeki oniki aylik ortalamalara gore degisim
orani esas alinarak belirlenecegi hiikiim altina alin-
migtir.”

Yukarida yer alan Yiiksek Mahkeme kararinda
01.01.2019 tarihinden sonra yapilacak olan tiim kira
artiglarmin TUFE oniki aylik ortalamalara gére degis
orani esas alinarak belirlenmesi gerektigi belirtilm-
istir. Bu halde yenilenme artigin yapildig: her bir kira
dénemi olarak belirlenmistir.

Hiitkme gére, taraflarin kira sozlesmesinde karar-
lastirdiklar1 oran ne olursa olsun bu oran, bir 6nceki
kira yilinda tiiketici fiyat endeksindeki 12 aylik orta-
lamalara gore degisim oranini gegiyor ise sdzlesme-
deki artig oran1 uygulanamayacakur. Diger yandan,
sozlesmenin kurulmasindan itibaren beg yil gectikten
sonra rayi¢ kira bedelinin tespiti miimkiindiir.

KiRACI ALEYHINE
DUZENLEME YASAGI (TBK M.
346)

“Kiractya, kira bedeli ve yan giderler diginda bagka bir
ddeme  yiikiimliiliigii getirilemez. Ozellikle, kira be-
delinin zamamnda odenmemesi hdlinde ceza kosulu
odenecegine veya sonraki kira bedellerinin muaccel ola-
cagina iligkin anlagmalar gecersizdir.”

ﬂgili madde ile kiraya veren, kiraci aleyhine kira be-
deli ve yan giderler hari¢ ddeme yiikiimliiliigii ge-
tiremeyecektir. Ornekseme yolu ile kanun, temer-
riide diisiildiigii takdirde kira bedellerinin muaccel
olacagina veya temerriit sebebiyle cezai sart bedeli
ddenecegine iligkin hiikiimlerin gecersiz olacagini
acikca ifade etmigtir. Miilga 818 sayili BK’da ayni
yonde bir diizenleme bulunmadigindan taraflar
genel hiikiimlerde yer alan sinirlandirmalara uyarak
(TBK m. 27-28) cezai sart vb. 8deme vyiikiim-
lilliikleri getirebilmekteydi. Yine sdzlegme serbestisi
ilkesince, kirac1 kiralananin vergi yiikiimliiliigii veya
yan giderleri agan ortak giderleri 3deyebiliyordu. S6-
zlesmede yer alan hiikiimler, kiracisi tacir veya tiizel
kisi olan ig yeri kiralar1 bakimindan erteleme siiresi
boyunca gecerliligini siirdiirmiis ve uygulanmaya
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devam etmistir.

Bu minvalde, 01.07.2020 tarihinden itibari ile kiracisi
tacir veya tiizel kigi olan ig yeri kiralarina iligkin kira
sozlesmelerinde kira borcu temerriidiine bagli mu-
acceliyet kayitlar1 ve cezai sart hiikiimleri ileriye etkili
bicimde gecersiz olacaktir. Nitekim ilgili madde ile-
riye etkili olarak yiiriirliige girecek olup 01.07.2020
tarihine kadar dogmus cezai gart, muaccel olmus kira
bedeli var ise bu bedeller gecerli olacak ve kiraya
veren tarafindan talep edilebilecek nitelikte olacaktir.
Belirtmek gerekir ki, ilgili hiikiim yalnizca konut ve
catil is yeri kiralar1 bakimindan ileriye etkili bigimde
yiiriirliige girecektir.

DAVA SEBEPLERININ
SINIRLILIGI (TBK M. 354)

“Dava yoluyla kira sozlegsmesinin sona erdirilmesine il-
iskin hiikiimler, kiraci aleyhine degistirilemez.”

Kiracist tacir veya tiizel kisi olan i yeri kiralar
bakimindan ertelenen hiikiimlerden sonuncusu tah-
liye sebeplerinin kiraci aleyhine degistirilemeyecegi-
ni diizenleyen TBK’nin 354iincii maddesidir. Ilgili
madde, daha 6nce 6570 sayili GKHK m. 8'de de tah-
liye sebepleri sinirli tutulmas ile diizenlenmis ve ak-
sine sdzlesmeler gecersiz kabul edilmisti. Dolayistyla
her ne kadar TBK m.354 hiikmii erteleme kapsamina
alinsa da uygulamada etkisi goriilmemigtir. Erteleme
siiresinin sona ermesi ile birlikte de biiyiik bir etki
yaratmayacaktir.

ERTELEME SURESI SONA
ERDIGINDE UYGULANMASI
GEREKEN HUKUK

Eger ki erteleme siiresi sonuna kadar bagkaca bir yasal
diizenleme yapilarak erteleme uzatilmadig: takdirde
siire sona erdigi 01.07.2020 tarihi itibariyle ertelenen
maddeler kendiliginden vyiiriirliige girmis durum-

dadir.

Bu durum, &zellikle erteleme siiresi i¢inde ertelenen
hiikiimlerin icerigine aykiri olarak hazirlanan ve er-
teleme siiresi sona erdiginde devam edecek kira s-
zlesmeleri bakimindan 6nem tagryacaktir. Erteleme



siiresi sona erdiginde s6z konusu maddelere uygula-
nacak hukukun tespiti 6101 sayil Tiirk Borglar Ka-
nununun Yiiriirliigii ve Uygulama Sekli Hakkinda
Kanun’a gére yapilacakeir.

TBK m. 323 hiikmii; emredici nitelikte olup kamu
diizenine iligkindir. Dolayisiyla 01.7.2020°den iti-
baren derhal vyiiriirliige girmis ve boylece erteleme
doneminde akdedilen sozlesmeler bakimindan da
kiraya veren hakli bir sebep olmadikga is yeri kirasinin
devrine riza gostermekten kaginamayacakeir.

TBK m. 325 hiikmii; kira sézlesmesinin sona erme
halini diizenledigi i¢in derhal vyiiriirliik ilkesine
tabidir. Diger bir deyisle, 01.07.2020°den sonra is
yeri kiracilar1 bakimindan bu hiikiim derhal uygu-
lanmaya baglamigtir. Keza TBK m. 331 hiikmii i¢in
de ayni sonuca varilmas: gerekecektir.

TBK m. 340 hiikmii; ge¢mige etkili olmayacak ve er-
teleme siiresi i¢inde akdedilen baglantli sozlesmeler
01.07.2020’den sonra da gegerliligini siirdiirecektir.
Yine, TBK m. 342 i¢in de ayni sonug gegerli olacak-
tir. Erteleme siiresinde yapilan kira giivencesine il-
iskin anlagmalar 01.07.2020’den sonra da gegerliligi-
ni siirdiirecek ve kiraci, giivencenin (depozitonun)
miktar yoniinden TBK m. 342’ye aykiri oldugunu
veya bankaya yatirlmasi gerektigini ne siiremey-
ecektir.

TBK m. 346 ise kamu diizenine ilisgkin olup er-
teleme doneminde yapilan kira sozlesmelerine
01.07.2020°’den itibaren derhal uygulanmaya bagla-
nacaktir. 01.07.2020°den itibaren, kiraci aleyhine
ongdriilen kira bedeli ve yan giderler digindaki diger
odeme yiikiimliiliikleri ortadan kalkacak, muacceli-
yet kayitlari ve cezai sartlar da kendiliginden gecersiz
hale gelmigtir.

TBK m. 343 ve 354’tincii maddelerin kargiligi olan
6570 sayili Kanun m. 8 ve 9 erteleme siiresi boyunca
yiiriirliikte oldugundan 01.07.2020 tarihi sonrasinda
uygulamada herhangi bir degisiklik yaganmayacak-

tir.

AKARYAKIT iSTASYONLARI
KIRA SOZLESMELERININ
NITELIGI

Catili - Catisiz i§ Yeri Kavrami

818 sayili miilga Bor¢lar Kanunu’nda “adi kira” ve
“hasilat kiras1” olmak tizere iki tiir kira ayrimi bu-
lunmaktaydi. TBK’da ise farkli olarak, tiim kira so-
zlesmesi tiirlerini kapsayacak genel diizenlemeler
sonrasinda, “konut ve ¢atili i yeri kiralar” ve “@irtin
kiralar1” ayrimi getirilmistir. Boylece, catisiz is yeri
kiralar1 genel hiikiimlere tabi tutulurken, ¢atili is yeri
kiralar1 6zel olarak diizenlenmis ve kiract korunmug-
tur.

Dolaysiyla, konut ve cauli is yeri kavramlarinin
tanimlar1 uygulanacak hiikiimlerin tespiti agisindan
onemli hale gelmistir.

Catili is yeri, insan tarafindan yapilan, sanat yahut
bir meslegin icrasi i¢in veya ticari veya sanayi ya
da tarim igletmesine ayrilmug istii kapali yapr eser-
leri olarak tanimlanmistir. Catli is yeri teriminden
anlagilacag: {izere, is yerinin dstiiniin kapali olmas
gerekmektedir. Catisiz, tistli kapali olmayan yerlere
ornek olarak acik alanda bulunan araba yikama yer-
leri, otoparklar, satig alanlar1 verilebilir.

Catili olma kavramindan iistii 6rtiilii olmanin anlagil-
mast ile birlikte yar1 Srtiilii tasinmazlarin gatili is yeri
kavramia girip girmeyecegi konusu tartigmalidir.
Bu yapilar bakimindan doktrinde agir basan goriige
gore, yar Ortiilii olan kiralananin ¢atili is yeri ka-
vramina dahil olup olmadigini belirlemek i¢in, kapali
alanlarin agik alanlara orani belirlenerek her somut
olayda taginmaza hakim vasfin dikkate alinmasi ge-
rektigidir. Yargitay ictihatlari da bu ydnde olup
taginmazin yari Ortiilii olmasi halinde kapali ve agik
alanlarin oranina gore belirleme yapilacagina iligkin
gorils benimsenmistir.

Sonug olarak Yargitay, acik alanlar ile 6rtiilii alanlar
arasinda oransal bir degerlendirme yapilmasini, bu
oransal degerlendirme sonucunda baskin ¢ikan tarafa
gore karar verilmesini kabul etmektedir.
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AKARYAKIT ISTASYONLARININ
DURUMU

TBK ile catili i§ yeri kavraminin ortaya ¢ikmasi so-
nucunda akaryakit istasyonlarinin catili is yeri mi
yoksa catisiz is yeri mi oldugu konusunda tereddiitler
yasanmistir.

Her ne kadar akaryakit istasyonlarinin iistii Sreiilii
alanlar1 olsa da genel kabul géren gériise gore, asli
faaliyetin gerceklestirildigi alanlarin istii ortiilii ol-
madig1 i¢in catil iy yeri vasfini haiz degillerdir.
Yargitay da akaryakit istasyonlara hakim vasfin ¢catilt
is yeri olmadig1 goriisiinii benimsemistir.

Yargitay 6. Hukuk Dairesi, 2015/10821 E., 2016/7767
K, 22122016 T.

“...Kiralanan taginmazin, niteligi itibart ile ¢atili (mu-
sakkaf) bulunmasi durumunda asil olan, kira miid-
detinin sonunda da kira akdinin devam etmesidir...
Kira parasina iligkin olarak, taraflarin ihtilafa diigmel-
eri halinde s6zlesmede dogan bu bosluk, 18/11/1964
tarih 2/4 sayili Yargitay Inanglari Birlegtirme Karart
uyarinca hakim tarafindan doldurulur...olayda...
tarihli bilirkisi raporu ile kiralananin kapali al-
aninin 150 m2, agik alaninin ise yaklagik 1.000 m2
yiiz6l¢iimiinde  oldugu  belirlenmistir. . .kiralanan
akaryakit istasyonunun TBK.nun genel hiikiimler-
ine tabi bulundugu anlagilmaketadir. . .kiralanan TBK.
nun genel hiikiimlerine tabi bir taginmaz kirast olup
konut ve ¢atli igyeri kiralarina uygulanan TBK.nun
m.339-344 hiikiimlerinden faydalanamaz...”

Diger yandan, bir¢ok akaryakit istasyonu, marketler
hatta yeme i¢me alanlar1 gibi farkli iiriin ve hizmetleri
sunan is yerleri olarak faaliyet gdstermektedir. Tiim
bu hususlar degerlendirildiginde akaryakit istasyon-
larinin somut olaya gore catili is yeri de olabilecegi
goz oniinde bulundurulmalidir. Buna gore, her so-
mut vakia i181nda olaya gore kesif yapilmaly, bilirkisi
marifetiyle rapor diizenlenerek istasyonun hakim
vasfinin belirlenmesi gerekmektedir.
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Yargitay 6. Hukuk Dairesi, 2015/3132 E., 2015/ 11384
K, 23122015 T

“...Kiralananin davali C.. R.. tarafindan DIK 51/g
maddesi geregince pazarlik wsulii ile davaciya ...
baglangig tarihli, 3 yil siireli kira sdzlegsmesi ile kiraya
verildigi konusunda taraflar arasinda bir uyugmazlik
yoktur...DIK m.75’te adi gegen kurumlar arasin-
da yer almayan davali Rekeorliik hakkinda DIK
m.75'nin £.3,£.4 uygulanabilmesi miimkiin degildir.
Kiralananin niteligi sozlesmede akaryakat istasyonu,
hizmet binasi olarak gosterilmigtir. Kiralananin galip
vasfinin ¢atili igyeri niteliginde olup olmadig: an-
lagilamamaktadir. Kiralananin galip vasfi ¢atili igyeri
ise davact TBK m.347’e gore siire bitimi nedeni ile
sozlesmenin sona erdirilmesini isteyemez ancak yasa-
da belirtilen tahliye sebeplerinden birine dayanarak
tasinmazin tahliyesini isteyebilir. Taginmazin iistiin
vasfinin agik alan olarak tespiti halinde s6zlesme TBK
m.327 uyarinca siire sonunda kendiliginden sona
erer... mahkemece kiralananin galip vasfi tespit edil-
erek uygulanacak yasa hitkmii belirlendikten sonra
yukarida agiklanan ilkeler dogrultusunda bir karar
vermek gerekirken kiralananin DIK’e gore ihale ile
kiraya verildigi gerekgesi ile davanin reddine karar
verilmesi dogru degildir...”

Akaryakit istasyonlarinin kira iligkilerinde her bir
sozlesme Szelinde kira tiiriiniin ayri ayr tespiti ge-
rekmektedir. Bu husus Yargitay kararlari uyarinca
bilirkisi yoluyla tespit edilerek hem taginmazi ni-
teligi hem de sdzlesme incelenerek istasyonun kapali
alaninin agik alanina oranlanmasiyla ve istasyonun
ticari olarak kullanilig sekliyle kargilagtirilarak be-
lilenmektedir. Bu ayrimin Snemine &rnek ver-
mek gerekirse, akaryakit istasyonunun catili is yeri
olmadiginin kabulii halinde kanuni kira artig st
sinirint diizenleyen TBK m. 344. hiikmii taraflar
arasinda akdedilen s6zlesmeye uygulanamayacakir.

Yargitay 3. Hukuk Dairesi, 2019/3021 E., 2019/5814
K.

“01/07/2012 tarihinde yiiriitliige giren 6098 Sayili
Tiirk Borglar Kanunu ile 818 Sayili Bor¢glar Kanunu
ve 6570 Sayili Gayrimenkul Kiralar1 Hakkinda Ka-



nun vyiiriirlitkten kaldirilmig, bu Kanunlardaki kira
iliskisinden kaynaklanan ihtilaflara iligkin diizenle-
meler, Kanunun dérdiincii boliimiinde siralanmustir.
Kiralanan yerin gayri musakkaf vasifta olmast halinde
6098 Sayili Tiirk Borglar Kanunu’nun 299. maddesi
ve devami maddelerinde diizenlenen genel hiikiim-
lere tabi yerlere iliskin kira sézlegmesi hiikiimleri, ki-
ralanan yerin musakkaf vasifta olmas halinde ise ayn1
kanunun 339. ve devami maddelerinde diizenlenen
konut ve ¢atili igyeri kira szlesmelerine iligkin ka-
nun maddeleri uygulanacakur. .. Ustiin olan nitelik
veya galip vasiftan anlagilmasi gereken, kiralananin
tahsis olundugu kullanim amacina gére onu tanim-
layan nitelik olmalidir. Plaj, ¢ay bahgesi, akaryakit
istasyonu olarak kiralanan arsalar {izerine bunlardan
yararlanabilmek i¢in zorunlu binalar yapilsa bile bu
taginmazlar {istiin yararlanma bi¢imi agisindan {istii
ortiilii-musakkaf olarak kabul edilemez. Bu itibarla,
yigma tarzda yapilmus kiralananin tistii ortiisiiz-gay-
rimusakkaf oldugundan, kira sdzlesmesinin Tiirk
Borglar Kanunu’nun genel hiikiimlerine tabi oldugu
anlagilmakeadir.”

Yiiksek Mahkeme karari dogrultusunda, akaryakit
istasyonunun incelenmesi sonucunda catili is yeri
statiisiine girmedigi tespit edilmigtir. Asagidaki karar
ile de bu kez akaryakit istasyonunun kira ilikisinin
catil is yeri kiralamasi seklinde degil, iiriin kirasi sek-
linde yapilmig bir akaryakit istasyonu kirasina TBK
344. maddenin uygulanamayacag belirtilmistir.

Yargitay 3. Hukuk Dairesi, 2018/7771 E. 2019/6309
K.

“Davali, dava konusu kiralananin akaryakit istasyonu
oldugunu ve niteligi itibariyle hasilat kirast hiikiim-
lerine tabi olmasi sebebiyle kira bedelinin tespiti
davasi agilamayacagini ... Somut olayda; Yargitay 6.
Hukuk Dairesinin 22.09.2008 tarihli ve 2008/8024
-2008/10005 esas-karar sayili ilami ile dava konusu
kira sdzlesmesinin 818 Sayili Borglar Kanununun
270 (TBK’nun 357.) ve devami maddelerinde diizen-
lenen hasilat/iiriin kirast hiikiimlerine tabi oldugu
belirlenmistir ... Uyusmazliga konu olan kiralanan
Tiirk Borglar Kanunu’nun iiriin kirasi hiikiimlerine
tabi bir taginmaz kirast olup konut ve ¢atili igyeri ki-

ralarina uygulanan TBK.nun 339. 344. maddesi ve
devami maddeleri hiikiimlerinden faydalanamaz.
Buna gore mahkemece davanin reddine karar ver-
ilmesi gerekirken yazili sekilde davanin kismen ka-
buliine karar verildigi bu seferki incelemeden an-
lasilmakla bozma ilaminin kaldirilarak, hitkmiin bu
nedenlerle bozulmasina karar vermek gerekmistir.”

01.072020  Tarihinde Yiiriirliige Giren Maddeler
Bakumindan Akaryakzt Istasyonlarl

Yukarida izah edildigi tizere, akaryakit istasyon-
larinin ¢gatili i§ yeri vasfini haiz olup olmadig: hususu
her somut olayda ayrica degerlendirilmelidir. Yapila-
cak inceleme kapsaminda, taginmazda hakim vastin
catili oldugu kanaatine variliyorsa TBK’nin “konut
ve catili igyeri” ayrimindaki hiikiimlere tabi olacak
ancak hakim vasfin ¢atisiz ig yeri oldugu kanaatine
variliyorsa TBK’nin kira sozlesmeleri i¢in uygula-
nacak genel hiikiimler ile uyusmazliklar ¢oziimle-
necektir.

Diger yandan, 01.07.2020 tarihinde yiiriirliige giren
maddeler bakimindan yine ayni ayrimi1 yapma zaru-
reti bulunmaktadir. Zira TBK’nin ertelenen, 340,
342, 343, 344, 346 ve 354 iincii maddeleri konut ve
catil ig yeri boliimiiniin altinda diizenlenen mad-
deler olup 323, 325 ve 331’inci maddeleri ise genel
hiikiimler baghg: altinda yer almakea ve tiim kira s6-
zlesmeleri bakimindan uygulanmaketadir.

Dolayisiyla, eger ki istasyonun catsiz i yeri old-
ugu sonucuna ulagihiyor ise akaryakit istasyonlar:
bakimindan kira iligkisinin devri, kiralananin s6-
zlesmenin bitiminden &nce geri verilmesi ve kira
sozlesmesinin olaganiistii sebeplerle feshine iligkin
degisiklikleri/yenilikleri iceren maddeler 01.07.2020
tarihi itibariyle yiiriirliige girmis durumdadir. An-
cak akaryakit istasyonunun catili is yeri vastini haiz
oldugu sonucuna ulagiliyor ise bu kez, ertelenen
tiim hiikiimler akaryakit istasyon kira sdzlegmeleri
bakimindan 01.07.2020 tarihinde vyiiriirliige girmis
oldugundan uygulama alan1 bulacakuir.
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EVALUATION OF CODE
OF OBLIGATIONS THAT
ENTERED INTO FORCE ON

07/01/2020

he Turkish Code of Obligations No. 6098

(“TCO”) was published in the Official Gazette
No. 27836 dated 04.02.2011 and it was decided that
it would be effective on 01.07.2012.

However, after the publication of TCO in the Of-
ficial Gazette, shopping mall and real estate inves-
tors started their intensive lobbying activities and as
a result, with the Provisional Article 2 of the Law
Amending Certain Laws for the Acceleration of Ju-
dicial Services numbered 6217 published in the Ofh-
cial Gazette dated 14.04.2011 and numbered 27905,
it was decided that certain articles in the Turkish
Commercial Code concerning the lease agreements
of the workplace where persons considered as mer-
chants and Private Law and Public Law legal persons
are lessees shall be postponed for a period of 5 years.

When it was realized that the postponed items de-
termined by taking into consideration the draft sta-
tus of the TCO were incorrectly included in the
provisional article, this time, with the 53rd article of
the Law No. 6353, published on 12.7.2012, Law on
amendments on certain laws and delegated legisla-
tions were corrected, Postponed period has been ex-
tended from 5 to 8 years and in cases where there is
no provision in the lease agreements, it is regulated
that the provisions of the Law on Obligations No.
808 shall be applied.

As a result, the provisional article 2 of the Law No.
6353 is as follows:

“In the rents of the workplace, where the lessee is person
who are considered as merchants in the Turkish Com-
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mercial Code and private and public law legal persons,
Articles 323,325, 331, 340, 342, 343, 344, 346 and 354
ofthe Turkish Code ofObligations dated 11/1/2011
and numbered 6098 are not applied jbr 8 years as of
01/07/2012. In this case, the provisions of the lease
agreement shall be applied in accordance with the free-
dom of agreement regarding the issues mentioned in these
articles in the lease agreements. In cases where there is no
provision in the lease agreements, the abrogated provi-

sions ofthe Law ofObligations shall be applied.”

Pursuant to the relevant provision, the agreed post-
ponement period has expired and the articles 323,
325, 331, 340, 342, 343, 344, 346 and 354 have en-
tered into force as of 01.07.2020.

CONDITIONS OF
POSTPONEMENT

Whether Lessee is a Merchant or Legal Entity

In accordance with Provisional Article 2 of Law No.
6353, postponement items are not valid for those
whose lessees are merchant or legal person. The
merchant is defined in Turkish Commercial Code
(“TCC”)’s 12th article as, “ Person who operates a
business organization, even a part of business orga-
nization, on behalf of him is deemed as merchant”
Having the title of merchant by legislator is subject
to three conditions; have a commercial enterprise,
the operation of this commercial enterprise and op-
erating this commercial enterprise on behalf of this
person, even partially. At this point, tradesmen are
not subject to postpone because they do not have



the title of merchant and therefore they shall not
meet the conditions of postponing. Another issue is,
in the case of more than one lessee, it is important
to determine the existence of conditions of the post-
ponement. Therefore, in case only one of the lessees
is a merchant or legal person, postponed provisions
shall find application area.

Workplace Rent

In order to be object of TCO’s postponed provisions,
the merchant or legal person must have rents that are
partaking of the workplace rent. As it is seen, res-
idential rents are excluded from the scope of post-
ponement.

As a result, the legislator sought the cumulative re-
alization of these two conditions listed above within
the scope of the postponement.

PROVISIONS THAT
ARE EFFECTIVE AS OF
0770172020

Assignment of The Lease Relationship (TCO ar-
ticle 323)

“The lessee may not, unless he obtains the written consent
of the Lessor, transfer the tenancy relationship to anoth-
er party. The Lessor may o, unless there is justiﬁable
reason in a workplace leasing case, refrain from giving
such consent. The party to whom the fenancy is transferred
with the written consent of the Lessor replaces the lessee in
the lease agreement and the lessee who transfers is released
from its debts to the Lessor. In case of workplace leases,
the lessee who transfers shall be jointly and severally re-
sponsible with the transferee until the expiry of the lease
agreement, for maximum period of two years.”

In accordance with the article in the general provi-
sions of the lease agreement of the TCO, it has been
decided that the transfer of the lease agreements will
be valid with the approval of the lessor. Within this
scope, the lessor has no right to give this approval
without “justifiable reason . The term of “Justifiable
reason” has importance at this point and will have to
be determined taking into account the concrete case.

RETURN OF THE LEASED
PROPERTY BEFORE THE TERM
OF THE CONTRACT (TCO
ARTICLE 325)

“In the case where the lessee hands back the leasehold in
breach of the duration of the agreement or termination
period, the lessee’s obligations shall survive for a reason-
able period within which the leasehold may be leased with

similar terms and conditions. In the case where the lessee

finds a new lessee whom the Lessor may be expected to

accept that he has means to pay the rental and is ready
to take over the tenancy before such period expires, the
obligations of the lessee originating from the lease agree-
ment cease to exist. The lessor is obliged to deduct from
the rental the costs from which the Lessor is made exempt

from incurring and the benefits the Lessor gained by using

the leasehold in other manners or those which the Lessor
intentionally refrained from gaining.”

In order to be covered by this article and for the les-
see’s early return, While there is a legally valid lease
agreement between the parties, the lessee must re-
turn the leased one without justifiable reason. In
other words, in order for the lessor to be able to
claim the rental price, the lessee shall not require to
be flawed. There was a regulation in the abrogated
Code of Obligations numbered 818 (“aCO”) regard-
ing the return of the rented place before the period
agreed with the Lease Agreement. In the disputes
regarding the early release of the contract, the Su-
preme Court made decisions, that the compensation
to be paid by the lessee was limited by the reasonable
period at which the leased could be rented again un-
der the same conditions. The principles found in the
application area with the mentioned case law were
norms under the title of “General Provisions” and it
was decided to apply in terms of all lease agreements.

When the former lessee finds a new lessee, the les-
see’s obligation to pay compensation shall cease.
Again, the reasonable period in which the lessor may
be granted a lease under similar conditions and the
duration should be evaluated according to the con-
ditions of each concrete case.
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EXTRAORDINARY
TERMINATION BASED ON
SUBSTANTIAL GROUNDS
(TCO ARTICLE 331)

“Each of the parties may at any time cancel the contract
byfollowing the lega] cancelation notiﬁcation periods n
the case of the existence of important causes that make the
continuation of the fenancy unbearable for both parties.
The jna’ge shall decide on the ﬁnancial consequences of the
extraordinary cancellation notiﬁcation by considering the
circumstances and the conditions.”

Since the relevant provision is essentially included in
the abrogated Code of Obligations numbered 818,
in accordance with provisional article 2, during the
period of postponement, abrogated Code of Obli-
gations numbered 818 article 264 has found applica-
tion area instead of TCO article 331. The difference
between Article 331 of the TCO and Article 264 of
the abrogated Code of Obligations numbered 818 is
in particular, that includes the difference in respect
of the compensation to be paid by the party, which
has terminated the contract. Abrogated Code of Ob-
ligations numbered 818 article 264, it is stated that
necessary to prove the existence of important reasons
that make the continuation of the lease relationship
unbearable for the lessee, and in any case, it is ar-
ranged that at least 6 months of rent should be paid
to the lessor as compensation. However, within the
scope of postponement, under the article 331 of the
TCO, the compensation is left to the discretion of
the judge and less than 6 months can be awarded.
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We would like to point out that the article 331 of the
TCO, which regulates the termination of the lease
for extraordinary reasons, is included in the general
provisions of the law and should be applied in terms
of all lease agreements.

PROHIBITION OF LINKED
AGREEMENT (TCO ARTICLE
340)

“In residence and roofed workplace leases, if the conclusion
or continuance of a contract, without lessee’s benefit, is tied
up to the lessee’s obligation that is not directly related to
use of leasehold, the contract is invalid.”

The relevant article is a new regulation, which is
not included in the abrogated Code of Obligations
numbered 818. In order to implement the regula-
tion in favor of the lessee and the prohibition on the
linked agreement, some conditions are required to
be fulfilled. The first of the conditions is that the les-
see must come under a debt that is not related to the
direct use of the leased with the linked agreement.
Again, another condition is execution of the lease
agreement or its renewal, and agreement want to be
signed and linked between the lessee and the lessor
or between the lessee and the third party. Lastly, the
linked agreement must be on behalf of the lessee.
Linked agreements containing the mentioned terms
shall be void, and only the lease agreement shall be
valid. This article is included in the section of the law
“residential and roofed workplace” and since there
is no application area for roofless workplaces, there



shall be no difference in terms of workplaces without
roofs with the end of the postponed period.

SECURITY DEPOSIT BY THE
LESSEE (TCO ARTICLE 342)

“In residence and roofed workplace leases, if the lessee is
obliged to provide security by the contract, the security is
limited to maximum three-month lease cost. If cash or
negotiable papers are decided to be provided as securi-
ty, the lessee shall pay the money into a forward savings
account so as not to be withdrawn without approval of
the lessor, or deposit negotiabie papers in the bank. The
bank may release such security oniy by the consent of both
parties, upon ﬁnaiization of execution or bankruptcy pro-
ceedings, the bank is obliged to release the security upon
the request of lessee.”

The relevant provision was included in abrogated
Code of Obligations numbered 818. Within this
framework, the lessee and the lessor freely determined
the deposit value by free will of the parties. Thus, in
accordance with the Supreme Court practice, depos-
it to an average interest-bearing bank even if it is not
deposited, the application that it is responsible for
the deposit with interest at the time of return con-
tinued during the postponement period. Therefore,
with the end of the postponed period, there shall not
be a big difference in implementation, and since the
article currently includes those who have the qual-
ification of “residential and roofed workplace”, the
substance will not be applied in terms of work places
without roof.

In conclusion, with the regulation that entered into
force as of 01.07.2020, in workplace rents where the
lessee is a merchant or legal person, the deposit shall
not exceed the 3-month rental fee and in case the
negotiated value is money, it shall be deposited into
a time savings account, if it is a valuable paper, it shall
be stored in a bank.

PROHIBITION OF CHANGES
TO THE DETRIMENT OF THE
LESSEE (TCO ARTICLE 343)

“In lease contracts, making changes against the lessee is
void, except determining the lease price.”

The relevant provision, residential and roofed work
place is located at the separation of lease agreement
and as of 01.07.2020; application area is found in the
workplace rents where the lessee is a merchant or
legal person.

DETERMINATION OF THE
RENT AMOUNT (TCO ARTICLE
344)

“Agreements between parties related to the lease price for
the renewed lease period shall be valid provided that the
new price does not exceed the rate of increase indicated by
the producer price index. This provision is applicable also
for lease contracts longer than one year period. If such an
agreement has not been made by parties, the lease price
is determined by judge so as not to exceed the increase
rate in the producer price index of previous lease peri-
od, by considering the condition ofieasehoid ana'jusi‘ice.
Without considering whether an agreement by the par-
ties exists, the applicable lease price for the lease contracts
longer than five years or renewed after five years shall be
determined by the judge with a view to the rate of increase
in the producer price index, the condition of the leasehold
and comparable lease prices. In the lease year following
each five years, the lease price determined by this proce-
dure may be changed in accordance with the provision in
the previous paragraphs.”

The relevant provision is one of the regulations of
the TCO regarding the determination of the rental
price for housing and roofed workplace lease agree-
ments. Although the effective date of the article is
determined as 01.07.2020 in the rents of the work-
places, where the lessee is a merchant or a legal per-
son, according to the widespread opinion, with the
Law on Amendment in Tax Laws and Certain Laws
and Decree Laws it came into force after being pub-
lished in the Official Gazette dated 18.01.2019 and
numbered 30659. As this issue is still new in practice,
precedent judgments are expected to guide the issue.

Civil Department No. 3 of the Supreme Court, 2017/8651
E. 2019/5865 K.

“In addition, with the article 59 of the Law No. 7161
published in the Ofhcial Gazette dated 18.01.2019,
and the provisional article 2 of the Law No. 6217;
“The provision regarding the rate of change based
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on the twelve-month averages in the consumer price
index in article 344 of the Law No. 6098 amended by
the Law establishing this paragraph shall be applied
in the renewal of the lease agreements concluded
with the first paragraph. By adding the provision, it
has been decided that the rental increases to be made
as of 01.01.2019 in all roof real estate rents will be
determined based on the rate of change in twelve-
month averages in the consumer price index.”

The decision of the Supreme Court above stated that
all rent increases to be made after 01.01.2019 should
be determined on the basis of exchange rate accord-
ing to Consumer Price Index (CPI) twelve month
averages. In this case, renewal is determined as each
lease period that the increase is made.

According to provision, regardless of the rate agreed
by the parties in the lease agreement, if this rate ex-
ceeds the rate of change according to the 12-month
averages in the Consumer Price Index (CPI) in the
previous lease year, the rate of increase in the con-
tract shall not be applicable. On the other hand, it
is possible to determine the fair value after five years
from the establishment of the agreement.

PROHIBITION OF
REGULATION TO THE
DETRIMENT OF THE LESSEE
(TCO ARTICLE 346)

“The lessee is not obliged to pay any other obligations
than the lease and subsidiary costs Agreements that stip-
ulate any payment of penalty in case of delay in perfor-
mance of the lease price or that the upcoming lease costs
shall be due are invalid.”

With the relevant article, the lessor shall not be able
to bring the obligation to pay against the lessee ex-
cept for the rental price and side expenses. By way of
example, in case of the lapse into default, the rental
costs will be due or to be paid a penalty fee due to
default it made it clear that the relevant provisions
shall be invalid. Since there is no regulation in the
same direction in the abrogated Code of Obligations
numbered 818, the parties could comply with the
restrictions in the general provisions (TCO article
27-28) and impose payment obligations such as a
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penalty. Again, in the principle of liberty of the con-
tract, the lessee could pay the common expenses that
exceed the tax liability or side expenses of the lessor.
The provisions contained in the agreement remained
valid and continued to be applied for the duration of
the postponement in respect of the work place rents
whose lessee is a merchant or a legal person.

In this manner, as of 01.07.2020, in lease agreements
related to workplace rents whose lessee is a merchant
or legal person, provision records related to the rental
debt default and penal clause provisions are forward
effectively invalid. In fact, the relevant article shall be
forward effectively, the penalty condition that oc-
curred until 01.07.2020, if there is an overdue rental
fee, these costs shall be valid and it shall be claimed
by the lessor. We would also like to state that the rel-
evant provision shall entry into effect only in terms
of residential and roofed workplace rents.

LIMITEDNESS OF THE
GROUNDS OF ACTION (TCO
ARTICLE 354)

“Provisions on the termination of lease agreement by
bringing a lawsuit cannot be changed against the lessee.”

The last one of the postponed provisions in terms
of workplace rents whose lessee are merchant or le-
gal person is Article 354 of the TCO, which regu-
lates that the reasons for eviction cannot be changed
against the lessee. The earlier, relevant article was
regulated in article 8 of the GKHK numbered 6570
and according to that it was also the reasons for the
release were arranged with limited limitations and
on the contrary, the Agreements were considered
invalid. Although the provision of article 354 of the
TCO is included in the scope of the postponement,
its effect was seen in practice. It shall not have a big
impact with the expiration of the postponed period.



LAW TO BE IMPLEMENTED
WHEN THE POSTPONEMENT
PERIOD ENDS

In case the postponement is not extended by another
legal arrangement until the end of the postponement
period, the postponed articles are entered into force
as of 01.07.2020.

This will be particularly important in terms of lease
agreements that are prepared in contravention of
the content of the postponed provisions during the
postponement period, and it shall continue when the
postponement period expires. When the postpone-
ment period expires, the determination of the law to
be applied to the said articles shall be made according
to the Law on the Enforcement and Implementation
of the Turkish Code of Obligations No. 6101.

TCO article 323 provision; is mandatory provision
and related to public order. Therefore, it is effective
as of 01.07.2020 and thus, it shall not be able to re-
fuse to give consent to the transfer of the rent of the
workplace, unless there is a justifiable reason for the
agreements concluded in the postponed period.

TCO article 325 provision; since it regulates the
termination of the lease agreement, it is subject to
the immediate effect principle. In other words, for
workplace rents, this provision entered into force as
of 01.07.2020. Likewise, the same conclusion shall
have to be made for the 331st provision of the TCO.

TCO article 340 provision; it was not effective in the
past and the related agreements concluded within the
postponement period still be valid after 01.07.2020.
Again, for TCO article 342 same conclusion shall be
applied. Agreements regarding rent guarantee that
made during the period of postponement shall con-
tinue to be its validity after 01.07.2020 and lessee, in
terms of the amount of the guarantee (the deposit),
shall not be able to suggest that it is contrary to TCO
article 342 or that it should be deposited in the bank.

TCO article 346 is related to public order and the
lease agreements made during the postponement
period shall be applied immediately starting from
01.07.2020. After 01.07.2020, expect the rental val-
ue foreseen against the lessee and side expenses, the
other payment obligations are eliminated, maturity

records and penal clause also became void automat-

ically.

Article 8 and 9 of the law No. 6570 which are the
equivalent of articles 343 and 354 of TCO are in
force during the postponed period, as of 01.07.22020,
there shall be no change in the implementation.

FUEL STATIONS
LEASE AGREEMENTS
QUALIFICATION

Concept of Roofed — Roofless Workplace

There were two types of of rent separation in the
abrogated Code of Obligations numbered 818:
“ordinary lease” and “building lease”. Distinctly,
in TCO, after general provisions to cover all types
of lease agreements, the main distinction between
“Residents and Roofed Workplace Lease” and “Usu-
fructuary Lease” has been introduced. Thus, while
roofless workplace leases are subject to general provi-
sions, roofed workplace leases are specially arranged.
Therefore, lessee is protected.

Therefore, the definitions of residential and roofed
work place concepts have become important in
terms of determining the provisions to be applied.

Roofed workplace is defined as manmade, covered
construction works for the performance of art or a
profession or devoted to commercial or industrial or
agricultural enterprise. As can be understood from
the term of roofed workplace, the workplace must be
covered. As an example of roofless, uncovered places:
car washes, car parks, sales areas in the open areas can
be given as examples.

With the understanding of being covered from
the concept of being roofed, the issue of whether
semi-covered properties shall be included in the con-
cept of a roofed workplace is controversial. In terms
of these structures, according to the majority opin-
ion of the doctrine, in order to determine whether
the semi-covered lease is included in the concept of
a roofed workplace, it is necessary to consider the
ratio of closed areas to open areas and the qualifica-
tion dominating the immovable property in every
concrete case. Supreme Court practice is in this di-
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rection and the opinion that in case the real estate is
semi-covered, determination shall be made accord-
ing to the proportion of closed and open spaces shall

be adopted.

As a result, the Supreme Court accepts that a propor-
tional assessment is made between the open areas and
the covered areas and a decision is made according
to the dominant party as a result of this proportional
assessment.

STATUS OF THE FUEL
STATIONS

As a result of the emergence of the concept of a
roofed workplace with TCO, there were hesitations
about whether the fuel stations were a roofed work-
place or a roofless workplace.

Although the fuel stations have covered areas, ac-
cording to the generally accepted view, the areas
where the main activity is carried out do not have a
roofed workplace since they are not covered.

The Supreme Court also adopted the view that the
quality of fuel stations is not a roofed workplace.

Civil Department No. 6 of the Supreme Court,
2015/10821 E. 2016/7767 K. 22.122016 T.

“...In the case that the leased property has a roof, the
main thing is that the lease agreement continues at
the end of the lease term...Regarding the rent mon-
ey if the parties fall into conflict the gap arising in
the agreement, shall be filled by the judge in accor-
dance with the unified decisions of supreme courts ,
18/11/1964 dated and 2/4 numbered...in the current
case with the ....dated expert report it is determined
that the closed area of the leased area is 150 m2 and
the open area is approximately 1.000 m2... it is un-
derstood that the leased fuel station is subject to the
general provisions of TCO... The leased property
is an immovable rental that is subject to the general
provisions of the TCO, and cannot benefit from the
339-344th provisions of the TCO, which are applied
to residential and roofed workplace lease.

On the other hand, many fuel stations operate its
businesses with offering different products and ser-
vices, such as grocery stores and even food and bev-
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erage areas. When all these issues are evaluated, it
should be taken into account that fuel stations may
also have a roofed workplace according to the con-
crete case. Thereafter, in the light of every concrete
case, the estimating should be made according to the
event, the expert report should be prepared with ex-
pertise and the qualification of the station should be
determined.

Civil Department No. 6 of the Supreme Court,
2015/3132 E., 2015/11384 K., 23.122015 T

“... There is no dispute between the parties that the
lessor was granted the lease by the defendant C.R.
in accordance with Article 51/g of the DIK by bar-
gaining procedure to the plaintiff with a 3 year lease
agreement with the...starting date.... It is not pos-
sible to apply DIK m.75 £.3, f.4 about the defendant
Rectorship, which is not among the institutions
mentioned in DIK m.75. The quahty of the leased
is shown in the contract as a fuel station and a ser-
vice building. It cannot be understood whether the
quality of the leased property is a roofed workplace
or not. In case the leased property is a roofed work-
place, the plaintiff can not request the termination
of the agreement due to the expiration of the agree-
ment according to article 347 of the TCO, but may
request the evacuation of the property based on one
of the reasons of the eviction specified in the law.
In case the superior quality of the property is deter-
mined as an open area, the agreement expires au-
tomatically at the end of the period in accordance
with article 327 of the TCO...after determining the
quality of the lessee and determining the provision
of the law to be applied by the court, it is not right
to decide to dismiss the case on the grounds that the
lessee was rented by tender according to DIK, while
it is necessary to make a decision in line with the
principles described above.”

For the fuel stations, the type of lease must be de-
termined separately in each lease agreement. This
matter is determined by means of experts in accor-
dance with the decisions of the Supreme Court and
the property quality and contract are examined and
compared with the ratio of the closed area of the sta-
tion to the open area and the way the station is used
commercially. To give an example to the importance
of this distinction, in case of acceptance that the fuel
station has no roofed workplace, the article 344 of
the TCO, which regulates the upper limit of the le-
gal lease increase, cannot be applied to the agreement



concluded between the parties.

Civil Department No.
2019/3021 E., 2019/5814 K.

3 of the Supreme Court,

“With the Turkish code of obligations No. 6098
which entered into force on 01/07/2012, Code of
Obligations numbered 818 and the Law No. 6570 on
Real Estate Rents has been abrogated, and arrange-
ments for disputes arising from the lease relationship
in these Laws are listed in the fourth section of the
Law. In case the rented place is roofed, the provisions
of the lease agreement regarding the places subject
to general provisions regulated in article 299 of the
TCO No. 6098 and the continuation articles, if the
rented place is roofless, the law articles related to the
residential and roofed workplace lease agreements
regulated in articles 339 and above of the same law
shall be apply...It must be understood from the su-
perior quality or the victorious qualification that the
leased property must be the property that defines it
according to the intended use for which it is allo-
cated. Even if compulsory buildings are built on the
beaches, tea gardens, land leased as fuel stations, these
immovables cannot be accepted as roofed in terms of
superior utilization. In this respect, since the lease is
without roof made in masonry style it is understood
that the lease agreement that is subject to the general
provisions of the TCO.”

According to Supreme Court decision, as a result of
the examination of the fuel station, it was determined
that it did not fall under the status of a roofed work
place. With the decision stated below, this time it has
been stated that Article 344 of the TCO station can-
not be applied to a fuel station lease, which is made
in the form of product lease, and not in the form of a
lease roofed workplace.

Civil Department No. 3 of the Supreme Court,
2018/7771 E. 2019/6309 K.

“The defendant stated that the leased fuel station
is the subject of the lawsuit and that because of its
nature, it is subject to the provisions of the revenue
rent, no case can be filed for the determination of the
rental price. The defendant, subject of the case was
the fuel station and that the case for the determina-
tion of the rental fee could not be opened due to its
characteristics and revenue rental provisions...In the
present case, Civil Department No. 6 of the Supreme
Court, 2008/8024 -2008/10005 22.09.2008 T., stat-

ed that it has been determined that the lease contract
subject to the case is subject to the revenue / product
rental provisions regulated in articles 270 (TCO 357)
of the Code of Obligations No. 818... It is a real es-
tate rent subject to the provisions of the product lease
of the TCO, which is the subject of the dispute, and
it cannot benefit from the provisions of article 339,
344 and continuation articles of TCO. According to
this, while the court has to decide on the rejection of
the case, it has been decided to revoke the verdict by
removing the verdict of the cancellation by under-
standing from the examination this time, in which it
was decided to partially accept the case in writing,
tor these reasons.

Fuel Stations in Terms of Provision That Entered
into Force on 01.07.2020

As said above, reasons, the question of whether fuel
stations have roofed workplace qualities should be
evaluated separately in each concrete case. Within
the scope of the examination, in case we can reach a
conclusion that the property is roofed, it shall be sub-
ject to the provisions of the “residential and roofed
workplace” distinction of TCO however, in case
we can reach a conclusion that the property is roof-
less workplace then the disputes shall resolved with
the general provisions to be applied to for the lease
agreements of the TCO.

On the other hand, it is necessary to make the same
distinction in terms of the articles that entered into
force as of 01.07.2020. The postponed 340, 342, 343,
344, 346 and 354 articles of the TCO are regulated
under the section of the residential and roofed work-
place, while the articles 323, 325 and 331 are under
the heading of general provisions and are applied in
terms of all rental agreements.

Therefore, in case it is concluded that the station
is a workplace roofless, the articles containing the
changes/innovations regarding the transfer of the
lease relationship in terms of fuel oil stations, the re-
turn of the lessee before the end of the agreement and
the termination of the lease agreement for extraordi-
nary reasons are entered into force as of 01.07.2020.
However, In case it is concluded that the fuel station
has the roofed workplace qualification, this time,
all postponed provisions are entered into force on
01.07.2020 in terms of fuel station lease agreements
and find application area.
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MEVZUAT DEGISIKLIKLERI

PETROL PIYASASI
DEGISIKLIKLERI HAKKINDA

07/02/2020 tarihli Resmi Gazete’de yayimlanan Pet-
rol Piyasasi Lisans Yonetmeliginde Degisiklik Yapil-
masina Dair Yonetmelik ile “Petrol Piyasasi Lisans
Yonetmeligi'nin ¢esitli hiikiimlerinde degisiklikler
yapilmig ve yeni hiikiimler eklenmistir.

28/07/2020 Tarihli Resmi Gazete’de yayimlanan
Petrol Piyasasi Lisans Yonetmeliginde Degisik-
lik Yapilmasina Dair Yénetmelik ile “Petrol Piya-
sast Lisans Yonetmeligimin cesitli hiikiimlerinde
degisiklikler yapilmig ve yeni hiikiimler eklenmistir.

PETROL PiYASASI KURUL
KARARLARI

11/01/2020 tarihinden Resmi Gazete’de yayimlanan
EPDK Kurul Karari ile “07/12/2016 tarihli ve 6648
sayili Ham Petrol, Akaryaklt Ihraklye Madeni Yag,
Baz Yag ve Petrolle Tligkili Maddelere Dair Kurul
Kararinda Degisiklik Yapilmasina Dair Karar” kabul
edilerek ilgili kurul kararinin 2 maddesinin birinci
fikrast degistirilmitir.

18/02/2020 tarihinden Resmi Gazete’de yayimlanan
EPDK Kurul Karari ile “Farklilagtirilmig Akaryakat-
lara Tliskin Kurul Kararrnda Degisiklik Yapilmasi-
na Dair Kurul Karari” kabul edilerek ilgili kurul
kararinin Gegici Madde 1’1 degistirilmistir.

25/02/2020 tarihinden Resmi Gazete’de yayimlanan
EPDK Kurul Karari ile “7742 Sayili Dagiticilar Arast
Akaryakit Ticareti Hakkinda Kararda Degisiklik
Yapilmasina Dair Kurul Karar” verilmis ve cesitli

maddelerde degisiklikler yapilmugtir.

ELEKTRIK PIYASASI

03/03/2020 tarihli Resmi Gazete ile “Elektrik Piya-
sast Baglant1 Ve Sistem Kullanim Yénetmeliginde
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Degisiklik ~ Yapilmasina ~ Iliskin  Y6netmelik”

cikarilmigtir.

08/03/2020 ve 14/05/2020 tarihli Resmi Gazetelerde
“Elektrik Piyasast Lisans Yonetmeliginde Degisiklik
Yapilmasina Dair Y6netmelik”ler ¢ikarilarak; yine
14/05/2020 tarihli Resmi Gazete’de son versiyonu
ile “Elektrik Piyasast Lisans Yonetmeligi” yayinlan-
migtir.

01/03/2020 tarihli Resmi Gazete’de yayimlanan
degisiklik ile beraber “Elektrik Sebeke Yonet-

meligi"nin son hali yayimlanmustir.

08/03/2020 tarihli Resmi Gazete’de yayimlanan
degisiklik ile beraber “Yenilenebilir Enerji Kaynak-
larinin  Belgelendirilmesi Ve Desteklenmesine -
iskin Yonetmelik” son hali yayimlanmuigtir.

21/04/2020 tarihli Resmi Gazete’de yayimlanan
degisiklik ile beraber “Elektrik Dagitimi Ve Per-
akende Satigna Iliskin Hizmet Kalitesi Yonet-
meligi"nin son hali yayimlanmustir.

19/06/2020 tarihli Resmi Gazete ile “22/8/2015 tar-
ihli ve 29453 sayili Resmi Gazete’de yayimlanan
Elekerik Piyasasi Tarifeler Yonetmeligi” yiiriirliik-
ten kaldirilmig ve “Elekerik Piyasasi Tarifeler Y6-
netmeligi” yeni hali yayimlanmis olup, 01/01/2021
tarihinde yiiriirliige girecektir.

NOT: EPDK tarafindan ¢esitli zamanlarda depola-
ma ve iletim tarifelerine iliskin tadil kararlar1 alin-
mistir.

CESITLI KANUN
VE YONETMELIK
DEGISIKLIKLERI

16/01/2020 tarihinden yayimlanan Resmi Gazete ile
Rekabetin korunmas: Hakkinda Kanunda degisiklik



Yapilmasina Dair Kanun yayimlanarak, 1994 tarihli
ve 4054 sayili Rekabetin Korunmasi Hakkinda Ka-
nunun 5 inci maddesinin birinci fikrasi degistirilm-
igtir.

16/01/2020 tarihinden yayimlanan Resmi Gazete
ile “5627 Sayili Enerji Verimliligi Kanununun 10
Uncu Maddesine Gére 2020 Yilinda Uygulanacak
Olan Idari Para Cezalarina iliskin Teblig” ile ilgi-
li maddede diizenlenen idari para cezalarinin 2019
yili yeniden degerleme orani olan %22,58 (yirmi iki
virgiil elli sekiz) oraninda artirilarak uygulanacag:
diizenlenmigtir.

25/01/2020 tarihinde yayimlanan Resmi Gazete ile
“Enerji Kaynaklarinin ve Enerjinin Kullanimin-
da  Verimliligin Artirilmasina  Dair  Yonetme-
likte Degisiklik Yapilmasina Dair Yonetmelik”
¢ikarilarak; “Enerji Kaynaklarinin ve Enerjinin Kul-
laniminda Verimliligin Artirllmasina Dair Yonetme-

lik’te degisiklikler yapilmigtir.

28/02/2020 tarihinde yayimlanan Resmi Gazete ile
“30/10/2007 tarihli ve 26685 sayili Resmi Gazete’'de
yayimlanan “5607 Sayili Kagakg¢ilikla Miicadele
Kanununa Gore Muhbir ve El Koyanlara Tkrami-
ye Odenmesi Hakkinda Ydnetmelik” yiiriirliikten
kaldirilmig ve “5607 Sayili Kagakeilikla Miicadele
Kanununa Gore Ikram1ye Odenmesi Hakkinda Y&6-
netmelik” yiiriirliige konmustur.

28/02/2020 tarihinden yayimlanan Resmi Gazete ile
“5607 Sayili Kagakgilikla Miicadele Kanununa Gére

Elkonulan Akaryakitin Teslimi, Muhafazasi, Tas-
fiyesi ve Yapilan Masraflara Iliskin Uygulama Yénet-
meliginde Deg1§1khk Yapilmasina Dair Yonetmelik”
¢ikarilarak; “5607 Sayili Kagakgilikla Miicadele Ka-
nununa Gore Elkonulan Akaryakitin Teslimi, Muh-
afazasi, Tasfiyesi ve Yapilan Masraflara Iliskin Uygu-
lama Yonetmelik”te degisiklikler yapilmugtir.

14/03/2020 tarihinde yayimlanan Resmi Gazete ile
“Enerji Kaynaklarinin ve Enerjinin Kullanimin-
da  Verimliligin Artirilmasina  Dair  Yonetme-
likte Degisiklik Yapilmasina Dair Y6netmelik”
¢ikarilarak; Enerji Kaynaklarinin ve Enerjinin Kul-
laniminda Verimliligin Artirllmasina Dair Yonetme-

likte degisiklikler yapilmigtir.

2020 YILI iCERISINDE EPDK
TARAFINDAN EN COK
UYGULANAN CEZALAR

EPDK tarafindan yil igerisinde ¢ogunlukla agagida
yer alan ihlaller nedeniyle cezalar verilmistir;

Kurul izni olmaksizin dagiticilar arasi akaryakat ti-
careti yapilmasi fiilinin tespit edilmesi

Bayisinin otomasyon sisteminin dogru ve tutarl ver-
iler igermemesi ve bayide tespit edilen aykiriliklarin
Kuruma bildirilmemesi fiilinin tespit edilmesi

Bayisinin otomasyon sisteminin dogru ve tutarl ver-
iler igermemesi ve bayide tespit edilen aykiriliklarin
Kuruma bildirilmemesi fiilinin tespit edilmesi

Ulusal stok yiikiimliiliigiiniin yerine getirilmemesi
fiilinin tespit edilmesi

Tagsis ve/veya hile amaciyla akaryakita kaulabilecek
tiriin bulundurma veya akaryakit1 tagsis etme filinin
tespit edilmesi

Yeterli gart ve seviyede ulusal marker icermeyen ve
ilgili teknik diizenlemelere aykir1 akaryakit ikmali ile
akaryakitin tagsis edilmesi fiilinin tespit edilmesi

Akaryakit istasyonunda gizli sabit/seyyar
tank,diizenek,ekipman bulundurma filinin tespit
edilmesi

Lisanst ile taninan haklar diginda faaliyet gostererek
otomasyon sistemi saglikli ¢aligmamasina ragmen
bayilik faaliyeti yapilmasi ve dagiticist haricinde
akaryakit ikmali yapmas: fillerinin tespit edilmesi

Dagiticist haricinde akaryakit ikmali yapilmasi ve
kurulu otomasyon sistemine miidahale edilmesi fiili-
nin tespit edilmesi

LPG dolumu/ikmali yapilan bir tesiste ¢aligan ve il-
gili SGK hizmet dokiim listesinde yer alan kisilerin
tamaminin LPG Yetkili Isletme Personeli Sertifikas:
olmamas1 filinin tespit edilmesi
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LEGISLATION AMENDMENT

PETROLEUM MARKET
AMENDMENT

Miscellaneous provisions of the “Petroleum Market
Licensing Regulation” have been amended and new
provisions have been added with the Regulation on
Amendment of the Petroleum Market Licensing
Regulation published in the Official Gazette dated
07/02/2020.

Miscellaneous provisions of the “Petroleum Market
Licensing Regulation” have been amended and new
provisions have been added with the Regulation on
Amendment of the Petroleum Market Licensing
Regulation published in the Official Gazette dated
28/07/2020.

PETROLEUM MARKET
BOARD DECISIONS

With the EMRA Board Decision published in the
Ofhcial Gazette on 11/01/2020, “Decision Amend-
ing the Board Decision on Crude Oil, Fuel Oil,
Bunker Fuel, Mineral Oil, Base Qil and Petroleum
Related Substances” dated 07/12/2016 and numbered
6648 was adopted and the first paragraph of the 2 ar-
ticle of the related board decision was amended.

With the EMRA Board Decision published in the
Ofhcial Gazette on 18/02/2020, “Board Decision
Amending the Board Decision on Differentiated
Fuels” was accepted and Provisional Article 1 of the
relevant board decision was amended.

With the EMRA Board Decision published in the
Ofhcial Gazette on 25/02/2020, “Board Decision
No. 7742 Amending the Decision Regarding Fuel
Trade Between Distributors” was made and various
articles were amended.
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ELECTRICITY MARKET

With the Ofhcial Gazette dated 03/03/2020, the
“Regulation on the Amendment of the Electricity
Market Connection and System Usage Regulation”
was issued.

In Ofhcial Gazettes dated 08/03/2020 and
14/05/2020, The “Regulation on amending the
Electricity Market Licensing Regulation “was issued
and the” Electricity Market Licensing Regulation”

was published with the latest version in the Ofhcial
Gazette dated 14/05/2020.

With the amendment published in the Ofhcial
Gazette dated 01/03/2020, the final version of the
“Electricity Grid Regulation” has been published.

With the amendment published in the Ofhcial Ga-
zette dated 08/03/2020, the final version of the “Reg-
ulation on Certification and Support of Renewable
Energy Resources” has been published.

With the amendment published in the Ofhcial
Gazette dated 21/04/2020, the final version of the
“Regulation on Quality of Service for Electricity
Distribution and Retail Sales” has been published.

With the Ofhcial Gazette dated 19/06/2020, “Elec-
tricity Market Tariffs Regulation published in the
Ofhcial Gazette dated 22/8/2015 and numbered
29453” is abrogated and a new version of the “Elec-
tricity Market Tariffs Regulation” has been pub-
lished and shall be entered into force on 01/01/2021.

NOTE: At various times, amendment decisions re-

garding storage and transmission tariffs were taken
by EMRA.



AMENDMENTS TO
MISCELLANEOUS LAWS AND
REGULATIONS

The Law on the Amendment of the Law on the Pro-
tection of Competition was published in the Ofhcial
Gazette dated 16/01/2020 and the first paragraph of
Article 5 of the Law on the Protection of Competi-
tion dated 1994 and numbered 4054 was amended.

With the Ofhcial Gazette dated 16/01/2020, It is
regulated that the administrative fines are regulated
in the article regarding the “Notice on Administra-
tive Fines to be Applied in 2020 in accordance with
Article 10 of the Energy Efhciency Law No. 5627~
shall be applied by increasing the revaluation rate of
22.58% (twenty two point hfty eight), which is the
2019 revaluation rate

With the Ofhcial Gazette dated 25/01/2020, amend-
ments were made in the “Regulation on Increasing
Efhciency in the Use of Energy Resources and Ener-
gy” by issuing the “Regulation Amending the Regu-
lation on Increasing Efhciency in the Use of Energy
Resources and Energy”

With the Ofhicial Gazette dated 28/02/2020, “Regula-
tion on Paying Bonuses to Informants and Supplant-
ers According to Anti-Smuggling Law No. 5607”
published in the Ofhcial Gazette dated 30/10/2007
and numbered 26685 has been abrogated and the
“Regulation on Paying Bonuses According to An-
ti-Smuggling Law No. 5607” has come into force.

With the Ofhcial Gazette dated 28/02/2020, by issu-
ing the “Regulation on the Amendment of the Im-
plementation Regulation Regarding the Delivery of
Confiscated Fuel, Conduction, Liquidation and ex-
penses that incurred According to the Anti-Smug-
gling Law No. 5607” amendments were made to the
“Implementation Regulation on Delivery of Confis-
cated Fuel, Conduction, Liquidation and expenses
incurred”.

With the Ofhicial Gazette dated 14/03/2020, amend-
ments were made in the “Regulation on Increasing
Efhciency in the Use of Energy Resources and Ener-
gy” by issuing the “Regulation Amending the Regu-
lation on Increasing Efficiency in the Use of Energy
Resources and Energy”.

THE MOST IMPOSED
PENALTIES BY EMRA IN
2020

EMRA fines were imposed mostly for the following
violations within the year;

Determination of the act of making fuel trade be-
tween distributors without the permission of the

board

Determination of the act of dealer’s automation sys-
tem not containing accurate and consistent data and
failure to notify the Authority of irregularities de-
tected at the dealer

Determination of the act of not fullling the national
stock obligation

Determination of the act of adulteration and/or pos-
session of a product that can be added to the fuel for
fraudulent purposes or adulterating the fuel

Determination of the act of fuel supply and adulter-
ation of fuel oil without adequate requirements and
level of national marker and contrary to the relevant
technical regulations

Determination of the act of keeping hidden stable /
portable tank, assembly, equipment at the fuel station
Determination of the act of performing dealership
activities even though the automation system does
not work properly by operating except the rights
granted by its license and refueling fuel other than
its distributor

Determination of the act of supplying fuel other than
the distributor and interfering with the installed au-
tomation system

Determination of the act of working in a facility
where LPG flling / refueling and not all the per-
son are included in the relevant SSI service have LPG
Authorized Operation Personnel Certificate
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